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PBEFACE 



I AM not aware that any book has ever been published 
dealing with the history and effects of primogeniture in 
various other lands than the United Kingdom, and 
venturing to extend its researches from our Indian 
Empire in the East to the colonies and States of America 
in the West, and Australasia in the South ; and I hope, 
therefore, that the novelty of the subject may be con- 
sidered some reason for the audacity of undertaking it. 
I am painfully conscious of the serious diflGiculties that 
beset the task. No research of this kind, conducted 
as it must sometimes be amid very hazy antiquarian 
materials, can be free from mistakes or statements that 
fail to convey a precisely correct meaning : and it is 
not the more easy to steer clear of them owing to the 
technicahties involved. Indeed the diflSculty of treating 
in a readable form a subject whose scope is in some 
sense much confined, and which rings many of its 
changes on technicalities, is extreme. The kind of 
treatment that might most please the general reader 
will probably fail to satisfy the technical critic ; and 
the technical critic is apt to scoff at passages which 
do not presuppose knowledge which he considers the 
general reader ought to possess. I have endeavoured 
as far as possible to adopt a middle course, and to rele- 
gate details to the notes : possibly the later portion of 
the book may be found more generally interesting than 
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the earlier chapters ; but if some parts are adjudged too 
technical, it is hoped that they may yet at least be 
useful for purposes of reference. 

The book professes in the main to be a compilation, 
rather than original. The nature of the subject ren- 
ders this almost a necessity ; and the method adopted — 
of treating the subject by nations — makes a certain 
amount of repetition inevitable, which, however, it 
has been attempted readably to condense by cross 
references. 

I have to add that in the last and more political 
chapter I have earnestly tried to preserve an impartial 
tone throughout the argument; and I trust it is not 
too much to hope, in this rather vituperative age, that 
if political opponents should think the matter worth 
notice, they will condescend to adopt the same moderate, 
even if unfashionable, course. 

I wish here to take the opportunity of expressing 
my thanks to Dr. Ginsburg, LL.D., at whose suggestion 
the subject was originally undertaken, for the kind en- 
couragement he has given me ; and also to express my 
great obligation to Dr. E. Leser, Professor of Poli- 
tical Economy at Heidelberg University, for the very 
valuable hints and assistance I have received from him 
with reference to Germany ; and to Professor Ihne, of the 
same University, for one or two suggestions which are 
duly acknowledged in the notes. I am also partially 
indebted to the Cambridge Prize Essay of 1878, by Mr. 
Justice Laurence, of the Cape Colony, for the skeleton 
and matter which have been framed into some portions 
of this inquiry. 

E. C. 

82 EccLBSTON Squark, London, S.W. 
December 1894. 
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CHAPTER I 

FOSSILS, FACTS, AND THEORIES 

* Lord Chatham's death, by the grim humour of our 
constitution, would have removed Pitt from the Com- 
mons to the Peers.' ^ So wrote Lord Rosebery, in a 
passage which provoked considerable notice and com- 
ment in the press reviews which greeted its first appear- 
ance a few years ago. The ' humour of our constitu- 
tion,' like that of most others, has assuredly much to 
answer for. For good or for evil, it has here laid the 
foundation of a land system which has heaped up 
privileges upon eldest sons : and while they are looked 
upon by some as the 'exemplum nobile' of every 
family, or at least its indispensable figure-head, others 
have sneered at them with unrelenting sarcasm as no- 
thing better than gilded drones. Our constitution, too, 
has sanctioned that hereditary principle in the Upper 
House, which has perhaps become the very kernel of 
primogeniture — which is a stumbling-block of astonish- 
ing magnitude to maay a worldly matchmaker — and 
whose attributes are an object of open or covert ambi- 

' Pitt^ by Lord Rosebery (Twelve English Statesmen Serieg, London, 
i -1891). p. 98. 

> ' B 
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tion to many people advancing claims which they know 
after all to be but a sorry anxiety. On the other hand 
the advantages of the position may not be quite so 
great as they are sometimes reckoned. ' Here we are, 
my Lord, the most insignificant men in the kingdom,' 
said Walpole to Pulteney ^ in bitter mockery on the 
threshold of the House of Lords, after he had entrapped 
his rival into accepting a peerage like himself, and 
ruined for ever Pulteney's political reputation. The 
Great Commoner's loss of popularity ^ in going to the 
Upper House was the pivot of his great career ; and we 
have seen what, in a like event. Lord Bosebery con- 
siders would have been the fate of the younger Pitt. 
But yet many privileges of primogeniture flourish, and 
some uninitiated bystanders only wonder with mild sur- 
prise how it has ensconced itself in so impregnable a 
stronghold, which, may-be, in this country only an 
Archimedes could successfully storm. 

It is hoped that this essay will not grow either too 
involved or too intricate ; but in an inquiry into the 
origin and history of primogeniture, it is a hard task to 
steer clear of every quagmire. The simple channel of 
inquiry is so difficult to distinguish from its muddy 
tributaries, that even this incomplete sketch must needs 
often stray into technicalities : and in truth a man who 
sets about criticising a piece of machinery can form a far 
juster opinion of its working if he understands the his- 
tory and detail of its various valves and levers, than if 
he has contented himself with a clumsy knowledge of 
the whole. 

Modern primogeniture may be rouglily defined as 
the prerogative enjoyed by an eldest son, or occasionally 

' Lecky, England in the Eighteenth Cent, i. 898 (London, 1878-90, 
8 vols.). " » lb. iii. 114. 
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an eldest daughter, through law or custom, to succeed to 
their ancestors' inheritance in preference to younger 
children : and to begin such an inquiry with some ex- 
amination of the customs of savage or primeval tribes 
sounds at first sight like beginning a History of England 
with a discriminating disquisition upon the domestic 
arrangements of Adam. Yet indeed it is not so : as I 
hope to persuade the reader after scanning the next few 
pages. My object wiU be to show that in incipient 
stages the duties attendant upon the original conception 
of primogeniture were official or religious rather than 
proprietary.** Subsequently these duties developed into 
privileges, or rather, the duties diminished, while the 
privileges survived and increased. 

It is not necessary here to determine whether the 
patriarchal family, with the tyrant power of the pater- 
familias, and agnatic relationship,^ was the unit of 
primitive society, or whether it was preceded by clans 
of savage tribes, whose kinship, if recognised at all, was 
recognised through females only. The first theory has 
a most able exponent in Sir Henry Maine ; ^ the latter 
has been most interestingly stated by Sir John Lubbock 
and Mr. McLennan.'' At any rate, if the evidence we 

* Sometimes, indeed, an indirect Lennan's Patriarchal Theory ; 

connection with landed property also J. J. Bachofen, Daa Mutter. 

may be traced, but it was never in recht (Stuttgart, 1861), and cL the 

the least systematic. works of Mr. Lewis H. Morgan, of 

^ Agnates are all persons related New York. In the Patriarchal 

to each other exclusively through Theory McLennan brings evidence 

males. See Maine, Anc. Law, 147, to amplify much of what he had 

148. previously urged in Primitive 

•* Ancient Law, 122 et seq., 149 ; Marriage. He holds that the 

Village Comm, 15 ; Early Hist of Boman agnationship and patria 

Inst. 310. potestas were highly artificial (pp. 

^ Sir J. Lubbock's Origin of 25, 26), and that there is no in- 

CivilUaiion ; McLennan's Prim, trinsic connection between them 

Marr. 154 ; and J. F. and D. Mc- (ch. xii.) ; and he asserts, after con- 

p 2 
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have of the customs of modem savages is not at all due 
to the invention or credulity of travellers,* it seems 
reasonable to infer that there may have been at some 
time or other a pre-historic period when relationship 
was only acknowledged through females, just as it is 
nowadays among some of the Australian blacks.® The 
idea is more consonant with the existence of polyandry 
and polygamy, and less strained than the cut and dried 
symmetry of the patriarchal theory. When in recent 
times the King of xishantee had always 8,888 wives,* 
even the most affectionately disposed occupant of the 
throne can scarcely be expected to have felt as great 
devotion to all his offspring as did their respective 
mothers. The tie between mother and child under such 
and analogous circumstances is much stronger than 
that between father and child. So it must have been in 
ancient polyandrous and polygamous societies, wherever 
relationships were traced through women rather than 
men, and * eldest sons,' if they in any way existed, must 
have succeeded to their mothers or their mothers' re- 
lations rather than to their fathers. The early kings of 
the Scottish Picts were a dynasty of brothers the suc- 



siderable examination, that Sir that both methods of computing? 

Henry Maine has very little ground relationship (through males and 

for saying that patria potestas ex- through females) existed side by 

isted generally among either He- side for a time, and that then 

brews, Hindfls, Slavs, or ancient agnation prevailed as the more 

Irish. McLennan's theory as to important {Prim, Mart. 234). He 

the rise of the idea of agnation is considers that in Bome the attri- 

that originally relationship was butes and consequences of agnation 

only acknowledged through fe- were imique. 

males, and that when the kinship ^ This imputation is suggested 

in barbarous societies between son by Sir Henry Maine, VilL Comm, 

And father came to be recognised, 17. 

a counterpart relationship through • McLennan, Prim. Marr, 115. 

males, i,r, agnation, naturally fol- ' Sir J. Lubbock, Orig, of Civ, 

lowed (pp. 210, 263-4). He thinks 150. 
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cessors of brothers, the sole link of succession between 
them being their mother, and in no case did a son suc- 
ceed his father.^ Similarly, modern accounts of savage 
tribes abundantly testify of the succession of sisters' 
sons to their maternal uncles, because kinship through 
males was unrecognised. Among the Nair tribe of 
Malabar a husband's movable property descends to the 
children of his sister ; ^ so among the Fijians the chil- 
dren belonged to the tribe or family of their mother.* 
Among the North American Iroquois ' a son could never 
succeed to his father's title of Sachem, nor inherit even 
his medal or his tomahawk.' These honours were re- 
served for one of his brothers, or his sisters' sons, and 
among them it is observable that there was no priority 
of primogeniture.^ History is said to repeat itself; 
and if it may therefore be inferred that the customs of 
modern savages reflect a fairly true image of an un- 
developed condition of civilised nations, primogeniture 
in the conmion modem sense of a son succeeding to 
his father was absolutely non-existent among ancient 
savage tribes, for the plain reason that he had no 
recognised father to succeed. 

Yet eldest sons deriving their claims through females 
were sometimes of greater consequence than their 
brothers and sisters. The customs of the Malabar Nairs 
present an instructive usage in this respect, none the 
less so as the Nairs provide the most perfect example 
of the joint family now existing ; ^ and perhaps their 
customs may fairly be taken as indications of the 

' McLennan, Prtm.Afarr. 127- 8; * McLennan, Prim, Marr. 126. 

Sir J. Lubbock, Orig, of Civ, 168. * McLennan, Prim, Marr. 124, 

' McLennan, Prim, Ma/rr, 188; note. 

Sir J. Lubbock, Orig, of Civ, 164. * J. D. Mayne, Hindu Law and 

McLennan points out that this Usage, $ 208 ; D. McLennan, Pair. 

practice is the result of polyandry. Theory ^ 97. 
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conditions of life in other primitive societies. After a 
man's death, his movable property is divided among the 
sons and daughters, not of himself or his brothers, but 
of his sisters ; if, however, there are lands, their manage- 
ment falls to the eldest male alone of his sister's 
children.^ The eldest seems to undertake the manage- 
ment as the official representative of his family ; he is 
the personification of his family, and he superintends 
its land as a general agent. Among the Thibetans the 
elder brother appears to occupy a somewhat similar 
official position.^ 

With the Ladakhs of Cashmere, if an eldest son 
marries, the family estate ® descends to him, and he is 
charged with the maintenance of his parents. He be- 
comes ipso facto a domestic autocrat, and if he and his 
wife please, the parents may continue to live with him ; 
but if not, they must submit to be evicted to a separate 
dwelling. As with us, a younger son's calling is often 
religious, and he conventionally or prudently retires to 
become a Lhama. But on the death of the eldest 
brother, the property and widow devolve on the next 
brother, whether the latter likes them or not : ^ and yet 
so strong is the semi-religious feeling that the elder 
brother is living on in spirit as the representative of the 
family, that all children that are ever subsequently 
born are still accounted his children, and not those of 
his successor.^ How far suchlike customs have 
obtained in the lost ages it is impossible to say ; but by 
degrees relationship through males as well as females 



' McLennan, Prim. Marr. 188. sUm jvnria^ ix. the paternal in- 

* McLennan, Prim. Mart, 194, heritance, and the whole bundle of 

248-4. rights and liabilities incident to it. 

® This term appears to be used ^ McLennan, Prim, ilfarr. 198-9.. 

in the sense of the Boman univer- ^ Ih, 205. 
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came to be admitted, and with it, probably, the claims 
of an eldest son became stronger.^ 

To pass away, however, from these diluvian realms 
of speculation to an Ararat of recorded history, we are 
told in the celebrated Indian laws of Manu ^ that if a 
man had no son, he might adopt by an old Hindu 
custom the eldest son of an * appointed ' daughter. In 
savage and especially Oriental communities, unlike in 
these days of redundant population, it was of vital 
importance to a man to have an acknowledged son, 
both as a religious duty, and as a bulwark in his old 
age against marauding enemies. True, when a man 
adopted his daughter's first son, the promoted baby 
probably owed his position to the fact that somebody of 
his standing in the family pedigree was in request, and 
that he had no brothers or uncles to compete with him ; 
but possession is nine points of the law, and the privi- 
lege of adoption once fuUy granted, cannot and could 
not be withdrawn.^ 

• Domestic religion, indeed, was a prevailing influence 

' One instance is recorded of sans ^gale, au-dessus de laquelle 

oertain tribes inhabiting parts of rien ne pent aller, et qui met le 

South America where relationship oomble k la brutality de ces an- 

through males only seems to have thropophages.* Lafitan, Mceura des 

been unpleasantly and emphati- Sauv. Am. ii. 307. 

cally recognised. * Ce qu'il y a de * La/W8 of Manu, ix. 127; Mayne, 

plus barbare et de plus horrible Hindu Law and Usa^e, § 73. The 

dans la haine qu'ils conservent date of the laws of Manu is not 

contre leurs ennemis, c'est que si known, but it is unquestionable 

I'esclave a eu quelque enfant de that they belong to an extremely 

r^pouse qu'on lui avoit donn^e, remote period of society. Even 

quoique sonvent elle soit des plus the identity of their author or 

considerables du village, on ne authors is not certain. See Sir 

regarde en lui que le sang de son W. Markby, Elements of Law, § 83 

malheureux p^re, et qu*il est iufsdl- (3rd ed. Oxford, 1885). 

lible que t6t ou tard il sera immole ^ Mayne, Hindu Law and Usage, 

conmie lui, et mang^ de la mdme §§ 153-4. 
mani^re ; barbarie que j*avoue dtre 
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working in favour of the ancient forms of Hindu 
primogeniture. To die without a son, real or adopted, 
was equivalent to eternal damnation.^ A son was part 
of the ticket of entry to future happiness. The very 
object of his being was to perform periodical oblations 
for the repose of his ancestors, and to open the door of 
immortality to their souls.^ At the very moment of 
an eldest son's birth his father had discharged a debt 
due to his ancestors, and the sages said that the birth 
of other sons was of no account.^ The eldest son, 
when he grew up, and during the father's lifetime, before 
any customary or compulsory partition of the estate 
among other children, was manager of the whole patri- 
mony ; ^ and on his father's death it was his right to 
pronounce the funeral prayers, * for the right belonged 
to him who had come into the world first,' ^ as though 
he had shown special merit in doing so. He was 
domestic high-priest, and special respect was due to 
him.* He was entitled, too, to inherit an additional 
share,^ sometimes a double share,* of his father's pro- 
perty, and altogether he stood out pre-eminent as the 
official and religious head of the family, a complete 
temporal and spiritual pope in his own domain. 
In short, so long as the corporate existence of the 
family was maintained, there was no room for any other 

• Sacred Boohs of the East: ' Laws of Manu, ii. 21^. 
Manu, vi. 86-7 ; ix. 45 ; Apeu- ' Ih. ix. 112. 

iamba, ii. 6, 18, 5§ 6f 7; and esp. < Loaos of Mtmu, ix. 117. Sir 

VUhnu, XV. 48-46. Henry Maine has shown that this 

' Laws of Manu, ix. 106, 107, favour was granted rather as a 

126; West and Biihier, Hindu security for impartial distribution 

La/uo of Inheritance^ 914. of the inheritance than from any 

^ Laws ofMcmu, ix. 107. inherent right. In support of this, 

' Ih. 106. he points out that the additional 

* M. Fustel de Goulanges, La share was sometimes enjoyed by 
OiU Antique^ p. 98; Bee Heam the youngest son. Ea^ly Hiit. 
Aryan Household, 79. Inst. 197. 
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form of official domestic succession than by primogeni- 
ture, but when gradually the condition of individual 
status and individual property superseded that of the 
corporate nature of the family, succession by equal 
division also gradually superseded succession by primo- 
geniture.^ The statement comprises the matter in a 
nutshell. 

Nor have the earliest ages of Greece and Italy 
escaped a suspicion of partiality for this far-pervading 
custom. It may be a matter of doubt how far the 
suspicion is well-grounded ; but M. Fustel de Coulanges, 
in a chapter full of research, draws inferences from 
Aristotle and Demosthenes to this effect.^ In Corinth 
there was an old law limiting the actual number of the 
families in the State, which presumably had the same 
object as a law limiting the number of estates in Thebes. 
The conservative spirit of Sparta long retained a re- 
striction forbidding the subdivision of inheritances, and 
in Athens it was customary that the eldest son should 
keep the family house and, what was more important, 
the household-gods, in addition to his share of the 
property ; and he alone also kept the family name. 
From these facts M. de Coulanges adduces the existence 
of a * droit d'ainesse ' in Corinth, in Sparta, and in 
Thebes. The case of Athens is more nearly on a 
level with the Hindu practice just mentioned. And 
though in Bome no law is known of that was ever con- 
nected with the subject,^ M. de Coulanges ingeniously 

^ Tagore La/iv Lectures, 1880, p. advocated a division of the inherit- 

226 aeq. ' The primogenitiire of the ance into better and worse portions, 

ancient Hindib was much more giving the choice of the best to the 

a headship than an ownership.' elder sons according to seniority. 

West and Blihler, Hvndu Law of Ttigore Law Lecturee, 1880, p. 288. 
Inheritance, 69, 787. When the < La CM Antique, pp. 99, 100. 

form of snccession was in a transi- ^ Maine, Anc. Law, 227 ; Early 

iional state, there were some who Hiit. Inst. 19S. Sir Henry Maine's 
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extracts from the existence of the Italian gens a possible 
nebulosity of primogeniture.^ 

The Pentateuch is a much more definite rock of 
information. It is not straining the meaning of the 
words of Isaac's blessing upon Jacob to say that this 
was a method of nominating an eldest son — * be lord 
over thy brethren, and let thy mother's sons bow down 
to thee ; ' ^ and, up to the time of Moses, a father with a 
pluraUty of wives often nominated the eldest son of his 
favourite wife to enjoy the privileges of the eldest fot 
purposes of succession, even though he was not the 



assertion that there was no law of 
this kind is positive, and Gibbon 
leans towards the same opinion 
(Hist, DecL cmd Fall of the Roman 
Empire, v. 65 [ch. 44]), but Prof. 
Heam points out that after all our 
evidence may be defective (Aryan 
Household, 81). 

^ La CM Antique, p. 100. [Le 
droit d*ainesse] ' a pu disparaitre et 
le souvenir mdme s'en effacer ; mais 
au deU des temps & nous connus il 
avait ^t^ en vigueur, car ^existence 
de la gens romaine et sabine ne 
8*expliquerait pas sans lui. Com- 
ment une famille aurait-elle pu 
arriver d contenir plusieiurs milliers 
de personnes libres, comme la 
famille Claudia, ou plusieurs cen- 
taines de combattants, tous patri- 
oiens, comme la famille Fabia, si le 
droit d'ainesse n'en efii maintenu 
Punitd pendant une longue suite de 
generations et ne I'eiit accrue de 
sidcle en si^cle en PempSchant de se 
d^membrer ? ' I confess I do not 
imderstand why the existence of 
the gens should necessarily require 
primogeniture to explain it. The 
gens was rather linked together by 
its religion (cultus), and by its 



family name. At the same time it 
is curious if in a city where agna- 
tion — ^relationship through males^- 
held such a prominent place, no 
form of primogeniture ever arose. 
Gibbon (Hist, DecL and Fall, iii. 
402 [ch. 81]) writes at some length 
on the excessive wealth of the Bo- 
man nobles, but I can nowhere find 
any written authority which ex- 
plains how that wealth was amassed. 

Prof. Ihne, of Heidelberg, has 
suggested to me that the weallih 
of the great Boman families may 
have been maintained — (1) partly 
by lending out money on usury 
(Brutus, who was such * an honour- 
able man,' lent out money at 48 per 
cent., see Savigny, Vermischt^ 
Schriften, i. 886 seq, [Berlin, 1850, 
5 vols.] , * Ueber den Zinswucher 
des M. Brutus') ; and also (2) that 
it may partly have been due to the 
perquisites resulting firom continual 
occupation of public offices. A 
glance down the list of fajtti will 
show that the public offices were 
almost a monopoly in a few families, 
such as the Licinia, Fabia, Claudia, 
or Valeria. 

» Gen. xxvii. 29, 87. 
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eldest of all his children in point of seniority. This, 
however, was prohibited by Moses, doubtless on account 
of the family intrigues and jealousies which it must 
have produced.* The ' birthright ' of an eldest son in 
the days of the patriarchs conferred twofold advantages. 
First, he was the head of the family next to his father ; 
particular respect was paid to him ; and he succeeded 
to the official authority which his father exercised.* 
The Jews seem besides to have attached a sacred import 
to his title of * first-born.' ^ In the next place, a double 
portion was his rightful inheritance.* Accordingly, 
when Reuben forfeited his birthright, the chiefship was 
given to Judah, while the double portion was allotted 
to Joseph, and was afterwards typified by the two dis- 
tinct tribes of his sons Ephraim and Manasseh.^ The 



> Deut. xxi. 15-17. See M'Cul- 
loch, Treat Succ. 16. 

' Qmlth'B Diet. Bible, asidKiito's 
Cyel, B. V. * Birthright.' 

^ Smith's Diet., loc. dt. 

^ There is some little uncertainty 
what this doable portion means, 
but it is probable that the eldest 
was to receive twice as much as any 
other son. Thus, if there were two 
sons, he would receive two-thirds 
of the paternal property ; if there 
were three sons, he would receive 
a half; if four sons, two- fifths. As 
with the Hindu case (p. 8 ante). 
Sir Henry Maine thinks the addi- 
tional share was given to secure 
impartial distribution {Early Hist. 
Inst. 197). The double portion of 
Elijah's spirit asked for by Elisha 
(2 Kings ii. 9) may possibly refer 
to this ordinance of Moses. 

The words of Deut. xxi. 17 do 
not at all necessarily suggest that 
this occasion was the first intro- 
duction of the law with regard to 



the double portion. They merely 
say that the son of a less favoured 
wife is to enjoy the birthright, 
whenever he is in fact eldest, in 
preference to the son of a more 
favourite wife ; and that this right 
is to be signalised by his receiving 
a double portion. 

If there were only daughters, the 
paternal property was divided 
equally among them, apparently 
without preference for the eldest 
(Numb. xxvi. 38; xxvii. 1-11), but 
they took it upon condition that 
they were not to marry out of their 
own tribe (Numb, xxxvi. 6). Selden, 
De Succ. Ehraeorum, says : * Mas- 
culis non exstantibus ipsis, neque 
iis qui personas eorum, jure repre- 
8entationis,induebant, Filiae pariter 
capiebant haereditatem. Nulla in 
eis primogeniturae praerogativa. 
Sed in aequales quaelibet partes 
succedebant ' (cap. viii. p. 62). 

* 1 Cliron. V. 1, 2. 
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division of the inheritance continued in the time of 
Our Lord,^ and we may infer from the parable of the 
prodigal son that it was not unusual to make it in the 
father's lifetime/ ^ 

In classical Greece there was no trace of primogeni- 
ture at all.* As in ancient Germany,^ equal division 
was the rule : and similarly the hundred millions of 
population that acknowledge the sway of Mahomet are 
bound by a precept that males should each inherit as 
much as the share of two females ; * because, observes 
the prophet, in a tone curiously unappreciative of that 
modern discovery of women's rights, of the advantages 
which men have been given. 

Not the least interesting link in the historical chain 
of primogeniture is that supplied by the ancient Irish 
system of tanistry, the buried traditions of which are 
well described by Spenser in the often-quoted passage 
in his ' View of the State of Ireland.' ^ The tanist of 

* Lake xiL 18. ohoose another in his stead, where 
' Lnke xv. 12. they do nominate and elect for the 
' PetituB, Leg. Ait. lib. 6, tit. 6 most part, not the eldest son, nor 

(p. 42). "Knavrat rovs yvri<riovg any of the ohildren of the lord 

viovs laofUHpovt ffmi r&» warp^v. deceased, bat the next to him of 

' Taoitas, Cferm, 20. ' Heredes blood, that is the eldest and worthi- 

tamen successoresqae sol caiqae est, as commonly the next brother 

liberi, et nallom testamentam.' onto him if he have any, or the 

Lifra, p. 112. next coasin, or so forth, as any is 

* Koraiif oh. iv. v. 10 ; 4 Kent, elder in that kindred or sept ; and 
Comm, 877. See M'Calloch, Treat then next to him they choose the 
8ucc. 18. The law was the same next of blood to be tani$t, who 
in districts throughoat Denmark, ahall next succeed him in the said 
Sweden, and Norway. Gfi Gans, captfUncy^ if he Uve thereunto. 
Erbrecht, i\. 620, 660, 666, 6ffI,Ae. For when their captain dieth, if 

' ' It is a eastern amongst all the the seignory should descend to his 

Irish, that presently after the death child, and he perhaps an infi&nt, 

of any of their chief lords or cap- another might peradventure step 

tains, they do presently assemble in between, or thrust him out by 

themselves to a place generally strong hand, being then onable to 

appointed and known unto them to defend his right, or to withstand 
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the tribe really somewhat resembled an elective Prince 
of Wales. He was heir presumptive to the tribal chief 
if he survived him, and was elected heir by the tribe as 
being the * eldest and worthiest ' of the royal family to 
fill the position: and the precaution of election was 
taken because it was feared that a rule of succession in 
favour of the chieftain's son, who might sometimes be 
a minor, would merely goad on the pretensions of 
usurpers. Tanistry applied only to the chiefship of 
a tribe, or to the lordship of castles or manors,® and 
was ever distinct from the peculiar Irish rule of 
descent in ordinary cases which is elaborated in the 
note.'* At first sight it seems as though tanistry was a 
partial contradiction of the rule of primogeniture, that 
its operation could not be otherwise than antagonistic 
to it, and that it could never become a stepping- 
stone to the modern prominence of eldest sons. Yet 
on closer examination resemblances are discernible. 
Thus the succession devolved always upon a single 

the force of a foreigner ; and there- death of a land-owning member of 
fore they do appoint the eldest of any sept, his lands were not divided 
the kin tohave the seigniory, for that among his children, but the whole 
he commonly is a man of stronger of the lands of the sept were thrown 
years, and better experience to into hotchpot for re-division, and 
maintain the inheritance, and to then apportioned out among the 
defend the country.' Spenser's View males of the sept according to their 
of the State of Irela/nd, pp. 5, 6. ages, in shares which were deter- 
The italics are not in the original. mined at the discretion of the can- 
' Bobinson, Gavelk, 17, note. finny. The canfinny might appa- 
* The peculiar plan of dividing rently decline to re-divide on every 
the inheritance in ordinary cases is occasion of the deathof alondo^^'ner, 
known as Irish gavelkind. It was but, even if he did, the natural con- 
quite different to the gavelkind of sequence of the uncertainty of pos- 
Kent. The lands of Ireland were session was that no dwellings were 
divided into territories or countries, erected, and that lands remained 
and the inhabitants of every Irish unenclosed and unimproved. Sir 
country were divided into septs or John Davis, Le prim, Bep, dee 
lineages, the head of each of which Ca^ea, &c., fols. 49, 50. (Hil. term, 
was called the canfinny. On the 8 Jac. I.) 
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individual ; anything in the nature of a committee or 
cabinet or council would have been an anachronism 
and unworkable, and a menace to the safety of the 
society. Then the tanist was allotted a share of the 
country as his own, and was entitled to certain ' cut- 
tings and spendings ' from the inhabitants under the 
lord, by way of earmarking him as the appointed 
and entailed successor.^ And, like eldest sons in some 
other primitive communities, he occupied a recognised 
political rank. So that, though he was not usually 
the eldest son in fact, he distinctly enjoyed some of the 
privileges and the position which were sometimes as- 
sociated with that ' office.' ^ 

Still wJiat was the origin of primogeniture in its 
present form ? These unearthed fossils of primeval ages 
belong to strata but remotely akin to the modern forma- 
tion. They indicate that, probably originally from a 
sense of convenience, eldest sons were sometimes ac- 
credited with certain religious and pohtical distinctions 
which other children did not receive. The question is 
admittedly very obscure. Sometimes the rights or duties 
of an eldest son partook of the nature of domestic cus- 
toms ; he was domestic high-priest, domestic chief, and 
political representative of the family. Sometimes, as 
under the Jewish patriarchs, the private capacity of an 
eldest son was almost insensibly merged in his public 

* 'To this end the tanist is under the lord.' Spenser's View^ 

always ready known, if it should &c. p. 6. 

happen the captain suddenly to die, ^ Tanistry, in reality, bore much 
or to be slain in battle, or to be out similarity to the practice of passing 
of the country, to defend and keep over an infant heir in favour of the 
it from all such doubts and dangers, eldest male of the earlier generation, 
For which cause the tanist hath which, owing to its frequent occur- 
also a share of the country allotted rence among the Celtic clan-asso- 
imto him, and certain cuttings and ciations, is known as Celtic primo- 
spendings upon all the inhabitants geniture. See Maine, ilncLat^;, 240. 
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importance. The Irish tanist had all the attributes 
which were later on appropriated to an eldest heir-ap- 
parent, and it only needed that his office should become 
hereditary to make the resemblance obvious. Sir Henry 
Maine, to whose admirable works upon this portion of 
t^e subject it is impossible not to make frequent refer- 
ence, draws a marked distinction between, in the first 
place, the domestic rights of the eldest son which had 
their mainspring in archaic customs, and, secondly, his 
public position which involved succession to the head- 
ship of the tribe, and embodied the continuity of the 
chieftain's power. He thinks it is only to the latter 
that modern primogeniture — exclusive succession to 
property by the eldest son — can with any probability 
be traced.^ The invading Teutonic hordes did not as- 
suredly bring the rule of primogeniture to the Koman 
Empire as their ordinary mode of succession,® but a first 
approach to it lay in their tribal chieftainship, and the 
result which is now so familiar was gradually evolved 
from their chieftainship by the dissolving action of later 
Eoman jurisprudence.^ It is impossible to detect the 
growth of the stalactite as the lime-charged water 
trickles drop by drop from its crystal point, and deposits 
after centuries a pillar so wonderful that its crystallised 
atoms will withstand a violent blow, when they might 
have been expected to crumble apart at a touch. It is 
almost as difficult to trace through this period the effigct 



"^ Early Hist. Inst. 198. key/ he says, * which unlocks this 
^ E, JET. 1. 199 ; Anc. Law, 229 ; difficulty has rarely been seized by 
though some system of family- the writers who occupy themselves 
government adopting it may have in tracing the genealogy of feudal- 
been known to them, ib, 285. ism. They perceive the materials 
* This is Sir Henry Maine's sug- of the feudal institutions, but they 
gested solution of a very obscure miss the cement.* 
difficulty {Anc. Law, 287-9) : • The 



16 FOSSILS, FACTS, AND THEORIES oh. 

of the legal maxims of Bome in dissolving and reconsti- 
tuting the elements of our subject. The chieftain, there 
is reason to suppose, was steward of the family— or 
tribal — property. It did not belong to him, but he 
controlled its destiny. Such a half-and-half cousinship, 
however, to complete possession was quite unknown to 
the code of Justinian; it was incongruous, for the 
Boman law did not concern itself with such * barbarous * 
anomalies ; and the anomalies gradually became amal- 
gamated and transformed. In Boman law uncontrolled 
power to direct the disposition of property was neither 
more nor less than absolute ownership, and chieftains 
who * managed ' the family property with undefined 
limitations came to be respected as its irresponsible 
owners.^ No doubt, at first, in the declining days of 
Bome, the chieftains were not always eldest sons, — there 
was presumably a period when another member of the 
tribe or family, not lineally descended from the last 
tribal chief, was still elected to succeed, and at the same 
time tacitly elected manager or owner of the property — 
but the period was transitory, and when offices became 
recognised as hereditary, the devolution of the property 
became hereditary also. 

The normal hereditary succession of eldest sons to 
landed property did not become an accomplished fact 
until after the decay of Bome, and after its dismember- 
ment at the hands of the barbarians, when the mutual 
reaction upon each other of the laws and customs of 
the conquerors and the conquered aroused the first 
spark of the fire of Feudalism. The faggots had been 
laid for it ; it was the interest of the chiefs to shower 
oil upon the spreading flames ; and its blaze was soon 
inextinguishable. Ecclesiastical domination had been 

' Maine, Anc. Law, 288. 
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reigning supreme ; perhaps, indeed, it formed a model 
for feudal organisation; but in any case connection 
between its abatement and the rise of feudalism is not 
very far to seek. The priests were all-powerful ; they 
lived in an educational halo from which they took care 
to exclude all those who would strive to share a part. 
They were vastly respected for their wisdom and 
literary knowledge, because they repressed every in- 
stinct in others that might instigate an intrusion upon 
their monopoly. Feudalism was a counter force. It 
was a framework upon which men could rest their 
hopes to restrain the pretensions of their spiritual 
gaolers, and though it afterwards was clogged by 
parasites (what human institution is not ?) it was bom 
under a favourable star, other causes favoured it, it 
was a basis of public security, and its progress was 
assured.^ 

One of the early outcomes of feudalism was the 
grant of the estates called benefices. The distribution 
of property among the victorious Goths was effected in 
four or five ways.^ Every warrior, who was entitled 
and disposed, received a grant of * alodial ' land * 
(apparently varying in size according to his rank), which 
he held as his absolute property free of services to 
individuals, and which he might leave to an heir after 

^ Compare Buckle, Hist Civ. ii. (Wharton's Law Lexicon, 9th ed.» 

110-112 London, 1892). According to Lord 

' Allen on the Royal Prerog. Coke, there are no alodial lands in 

182-4. England. Cohe on Litt. 98a. 

* Perhaps from odal, Icel. ; odel, It should perhaps he observed 



Dan. ; odal, 8w., a patrimonial estate, 
Alodial land was land held in abso 
lute possession without acknowled*!:- 
ing any superior lord. It was con 
tradistingoished from feudal lands, 



which are held in fee of superiors feudal sense. 



that * fee ' has now a second sense, 
meaning an ' estate of inheritance,* 
as opposed to an * estate for life * 
(Digby, Hist. Real Prop. 60 n.), 
which is distinct from the above 



i 
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his death. When the warriors had been provided for, 
the surplus land belonged, according to Germanic 
notions, to the community or fisc. Part of it was 
subsequently lavished, with somewhat misplaced zeal, 
upon the monasteries ; part of it was devoted to the 
maintenance of the government or court ; some found 
its way to join the class of property held by the alodial 
proprietors ; and some was allotted as temporary pos- 
sessions to be held for life on payment of some rent or 
service. Tenures of this latter nature acquired the name 
of benefices or honours,^ and were granted both by the 
crown and by the nobles in their private capacity.^ 
They seem from the beginning to have been granted 
for life,^ but the life tenure was at first very precarious ; 
they were liable to forfeiture for misconduct, and acts 
of possible misconduct would have filled a long schedule ! 
If, however, a beneficiary merely omitted his duty by 
not joining the army on the proper day to attend his 
sovereign, he was thought sufficiently punished and 
humbled by being ordered to eat no meat and drink no 
wine for as many days as he had made default.^ Truly, 
in Bentham's language, a punishment analogous to the 
ofience ! On his death the lands reverted to the fisc, 
but they were generally regranted to his children 
out of indulgence or convenience ; ® and at length, 
from being hereditary possessions from favour, they 

^ Meyer, Inst Jvdiciaires, 186. B4p. torn. xli. p. 146, par. 14. See* 

• Spence, Origin of Laws of however, Hallam, Middle Ages, i. 

Ewrope, 842, 848. 159, 811-814, where the subject is 

^ Allen, Boyal Prerog, 184. exhaustively treated. 

Bobertson {Worlcs^ iii. 199, note * Spence, Origin of Laws of 

viii. to * State of Europe ') and Ewrope, 281. 

ST^ence (Origin of Laws of EuropSf ^ AMen, Boyal Prerog, 184. Gom> 

279, 280) erroneously thought that in pare the development of zemin- 

their origin grants of benefices were daries in India, p. 172, inf. 

revocable at pleasure; so Dalloz, 
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came to be regarded hereditary possessions as of 
right.^ 

Had the iron grasp of Charlemagne continued, this 
turning point might never have been reached in his 
empire ; but a long line of able rulers is a paragon 
unknown to history, and the weakness of his successors 
doubtless hastened the change. They could not sustain 
his accumulated greatness, his colossal power of welding 
together the diversity of religious, political, and intel- 
lectual forces. Self-dependence was the beacon of the 
unruly beneficiaries, who did not think life possessions 
an adequate guarantee for power. Frequent hereditary 
grants were feebly acquiesced in by Louis the Debonair.^ 
In 877 Charles the Bald yielded so far as to issue a 
famous capitulary making every benefice hereditary,^ 
and implying a known usage at any rate that the 
offices held by leading nobles should be hereditary 
also.'* It was perhaps only framed for temporary 
purposes,^ but it marks the first encroachment of a 
systematic practice, and betrays a laxity which could 
not possibly have occurred under a strong government. 

^ Elimrath, Trwoaux 8ur VHist, possessions. Allen, Royal Prerog. 

du Droit Frcmqaia^ i. 74. In Spain 210 ; Montesquieu, Esp, Lois, liv« 

the benefices of the crown were xxxi. eh. 7« 

declared hereditary before the mid- ' Allen, Boyal Prerog. 210. 

die of the seventh century ; those of Hallam, Middle Ages, 311. 

private individuals were granted ' Montesquieu, E^p. Lois^ xzzL 

nominally for life, but could not be ch. 28 ; Spence, Origin of La/wa of 

withdrawn firom the heir if he was Europe, 282 ; Meyer, iTut, JtuU- 

a proper person and willing to take ciairea, 206 n. ; Stubbs, Const, Hist. 

them. In France, under the Mero- i. 254. 

vingian kings, benefices are gene- * Hallam, SuppL Notes, 97. 

rally considered to have become Montesquieu is more positive (Esp, 

hereditary in 587 through the treaty Lois, xxzi. ch. 29). Klimrath, 

of Andely, which was confirmed by Droit Frangads, i. 74. 

an edict of Clotaire II. in 615. ^ Comp. Hallam, lac. cit. 97-8, 

Charlemagne, however, scarcely where the Latin text of the capitu* 

tolerated or granted other than life lary is set out in a note. 

c 2 
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Little by little the ground was giving way, and hence- 
forward great lords reserved to themselves the right to 
select their successor from among their children.^ It 
would be curious to know precisely when and why 
their general right of selection was curtailed. They 
had struggled hard against the Crown's right to evict 
their descendants from their lands, and they had won. 
It was now their own turn to experience a limitation 
of the right they had gained ; but the enemy was not 
another rival power, it was that most subtle of all 
agencies, the stealthiness of adverse custom. The right 
they had held out for was that their benefices should 
descend to their children {Jilii et nepotes ^) ; the rule that 
set in — perhaps as the spurious misapplication of their 
aims — was immutable succession in the eldest male line. 
Primogeniture of the modern type first became recog- 
nisable in Europe about the time of King Henry I. of 
England,® when the descent of benefices or fiefs ^ to the 

^ Montesqaien, Eap, Loia^ xxxi. illustrated by reference to the civil 

ch. 29. and canon laws, but containing very 

^ This phrase is used by Spence many vestiges of ancient English 

{OriginofLaw8ofEuropeM5) only jurisprudence. The date of the 

with reference to benefices granted compilation is later than the reign 

to vassals by nobles, not to benefices of Henry I. ... It would appear to 

granted by the Crown. Land, give probable but not authoritative 

however, held in vassalage of sub- illustrations of the amount of na- 

jects became hereditary virtually at tional custom existing in the country 

the same time as did the royal bene- in the first half of the eleventh cen- 

fices (ib. 898). tury, but cannot be appealed to with 

® Spence says {Origin of Laws of any confidence, except where it is 

Europe, 898) that the first notice borne out by other testimony.* 

we have of the right of primogeni- Stubbs. Select Charters, 100. 

ture (in Europe) is in the so-called » < It is generally admitted by the 

laws of Henry I. ; but as their date best authorities,* writes Sir F. Pal- 

is nuich suspected, I think it is rash grave, * that fi:om about the eleventh 

to assert that they actually record century benefices acquired the 

the first mention of primogeniture, names of fiefs or feuds.' Engl. 

They are *a collection of legal Comm. ii. ocvi. Bishop Stubbs 

memoranda and records of custom says that the word feodum is not 
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eldest son, if he was alive, began to be accepted ; but 
if he had predeceased his father, leaving descendants, 
it was yet approximately a couple of centuries before 
his descendants obtained a settled priority over an elder 
representative of the previous generation. In England 
this point was determined by the time of Henry III.,^ 
and Edward I.'s decision in 1292 of the controversy 
between Bruce and Baliol probably gave a fresh impetus 
to the course the stream was taking.^ His was a 
correct judgment according to the now-prevailing law 
of hereditary descent, and probably the fuU considera- 
tion which the case then received may have done much 
to settle the rule of primogeniture for after-times.^ 

But the question still remains, ' Why was this mode 
of succession persisted in preferably to any other ? ' 
Sir Henry Maine replies in effect ^ — and there is no 
better solution forthcoming — that it owes its survival 
and eventual supremacy to the pitiably low level of 
social organisation which characterised the declining 
days of the Carlovingian empire.^ The decaying ruins 
of the Carlovingian empire became the cradle of modern 
primogeniture. The great nobles favoured primogeni- 

found earlier than the close of the before those of a younger have a 

ninth century {Const, Hist, i, 251, title. Burton, Hist, of ScotUmd^ 

note 1). Dr. Robertson had not ii. 247. 

met with it before a charter of ^ Burton, Hist, of Scotlcmd^ ii. 

King Robert of France, a.d. 1006 249. 8o also Maine, Early Hist, 

(Works, iii. 204, note viii. to * State Inst. 204. 

of Europe'). The etymology of the * Maine, Anc, Law, 235. 

word is extremely uncertain, see ^ It is very remarkable that 

Digby, Hist, Real Prop, 82 n., Spanish fiefs, on the other hand, 

where the various surmises are col- still continued to be divided equally 

lected. among the heirs. Bosseeuw St. 

* Bracton, 64 b. ; Digby, Hist, Hilaire, Hist, d'Espagne, v. 493, p. 

Real Prop, 95. 154, inf. The ordinary rule was 

' One of the specific questions the same as the Spanish in Lombard 

decided was that the descendants of feudal law. P. 161, inf. 
an elder sister must be exhausted 
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ture ; and owing to this degeneracy of social organisa- 
tion, the history of individual succession walked hand 
in hand with the history of landed sovereignty.^ We 
have seen how Charles the Bald lent himself a willing 
instrument to concede the demands of his nobles. His 
capitulary was a bribe for their support in an attack 
upon the crown of Germany, and he thought to 
strengthen his position and increase his popularity by 
an undue hmitation of his own prerogative : but such a 
trivial device for advantage procures the success which 
forebodes disaster. Ten centuries later, for the * glory ' 
of himself and France, Napoleon III. overran Mexico 
with his troops, set the unfortunate Maximilian upon 
the throne, and conceived that the empire of Mexico 
was the ' greatest creation of his reign/ '^ Woe to such 
ill-judged fatalities ! He, too, was cultivating the 
success of disaster, and ringing the death-knell of his 
own ambition.® But Charles could not even point to 
temporary victory. He failed to secure the crown of 
Germany, and he died a few months afterwards to leave 
his kingdoms a prey to every canker that chose to gnaw 
into its corroded filigree. Amid such a general wreck, 
real advantages accrued from the hereditary succession 
to fiefs. Clumsy as feudalism might originally be, it 
supplied real wants. Consolidation was the interest of 
all ; disintegration a cause of greater suffering and un- 
certainty ; and the rule of primogeniture was necessarily 
a step towards greater consohdation. The progress of 

^ See Schiilze,jBcc7ii fZer jEraf^c- Mexican Empire as the greatest 

hv/rt, p. 9 sq. creation of his reign.' McCarthy, 

^ * Up to the last he [Napoleon] History of Our Own Times, iii. 83^ 

had been rocked in the vainest (London, 1880, 4 vols.), 

hopes. Long after the end had * * The French Empire never 

become patent to every other eye, recovered the shock of this Mexican 

he assured an English member of fEiilure.' lb, iii. 334 ; and vol. iv. 

Parliament that he looked upon the 322. 
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feudalism in Germany, the sister branch of Charlemagne's 
dominion, was very similar to that in France, but owing 
to the superior abilities of several of its eariier Frankish 
and Saxon rulers, vassals had less scope for their pre- 
cocity ; and hereditary succession, the feudal herald of 
primogeniture, was unable to make much headway 
against the authority of the Germanic crown for 
another hundred and fifty years.® It must be remem- 
bered, however, that wherever primogeniture was at 
length fully established, the eldest son still had arduous 
duties to perform even if he had rights to enjoy. His 
investiture with the fief corresponded to appointment to 
family and political duties which he could not escape, 
and were a serious responsibility. The perpetual fear 
of invasion by some neighbouring lord was a standing 
menace to any want of alertness or discipline on his 
part, and the prosperity and submission of his fief 
depended upon the protection and strength of unity 
which he might afford. The establishment of primo- 
geniture, therefore, may well have been popular among 
the early feudal tenants. Likely enough it may be that 
originally the eldest son was not intended to receive 
special privileges other than those which were correla- 
tive to his duties, and it is a misconception to suppose 
that there is more than a very distant resemblance 
between the eldest son of medieval feudalism and his 
after-type of the present day.* 

To sum up the broad chronological span of this 
chapter. It is probable that in prehistoric ages kinship 
through females was the relationship most widely 

^ Conrad 11. was the first empe- see p. 117, n. 4, inf.). Scholze, 

ror who rendered fiefs hereditary Recht der Eratgeburt^ 96. TTftHftm 

(A.D. 1087). Robertson, Works, iii. (Middle Ages, i. 165) prefers not to 

204, on the authority of the compilers express himself qnite so definitely, 
of the Lihri Feudorum (as to these ^ See Maine, Anc, Law, 286. 
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acknowledged. Consequently there could be no rule 
of primogeniture in the sense of a son succeeding to his 
father. Yet even in this state of society eldest sons 
occasionally enjoyed traceable distinctions, which par- 
took more or less of a domestic or of a political nature. 
In early historic ages, the distinctive responsibilities of 
eldest sons may be grouped under the two heads of 
pohtical and religious office, which, however, have 
probably no real connection with modem primogeniture. 
The first source of the modem form took its rise in the 
trusteeship, if the term may be used, of the tribal chief- 
tains who invaded the Eoman Empire. They exercised 
a limited but undefined control over the property of 
their family and their tribe, which became converted 
into fixed control and ownership under the influence 
and interpretation of Eoman law, and, in the ordinary 
course of time, into a ready-made model for feudal 
organisations. Feudalism then sprang up, fostered by 
the wants and political emergencies of the day, and 
with it the system of benefices, or grants of land by the 
sovereigns or great lords to certain of their vassals in 
return for rent or service, to be held by the vassals 
for their lives. As vassals grew more powerful, and 
sovereigns grew weaker, the vassals extracted from the 
crown the confirmation of their life benefices as heredi- 
tary, and presently it became customary amid the 
dislocation of society to entrust them entirely to the 
eldest son. His position in those days was one of 
onerous duty and great responsibility. The prosperity 
of his dependants and his lands, his and their wealth, 
and the common freedom from invasion depended upon 
his own exertions, and any remissness on his part would 
have been attended by general ruin. His vital interest 
was to act up to his responsibilities. Then came a time 
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of greater peace ; but his power had been found so 
serviceable, and he had become such an ' institution/ 
that his cast was left embedded in the hardening mould 
of civilised society. It was shorn of many of its un- 
enviable attributes ; but it remained there conspicuous 
upon the pinnacle upon which the cooling breeze had 
crystallised it. 
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CHAPTER n 

DEVELOPMENT OP PRIMOGENITURE IN ENGLAND: 
FEUDALISM; AND TECHNICALITIES 

Whatever the origin of primogeniture, there is no doubt 
that in England, in its peculiar relation to the tenure of 
land, it was not a plant of indigenous growth. 

Among the ancient Britons, an ordinary inheritance 
was divided between all the sons equally ; ^ no privilege 
was enjoyed by the eldest; and if any dispute arose 
about the division, it was determined by the Druids.^ 
The laws of Howel Dda, a king of Wales in the tenth 
century, decree that 'brothers are to share the land 
between them ; ' ^ and it is curious that what privilege 
was created was in favour of the youngest son, for the 
laws of the same king declare that ' when brothers 
shall share their patrimony among them, the youngest 
brother is to possess the principal homestead, with all 
his father's stock, the boiler, the fuel hatchet, and the 
coulter or plough,'^ presumably because his brothers 
were supposed to have grown independent, and he was 
the least able to provide for himself. Even titles and 
dignities, and the jurisdictions annexed to them, were 

* Hale, Hist, Com. LaWy ch. xi. ' Leges Walliae, Venedotian 

p. 806. Earldoms and baronies, Code, bk. ii. c. 12, s. 1. 

which were in the nature of princi- * Leges Walliae, Qwentian Code, 

palities, were perhaps an exception, bk. ii. c. 81, s. 1 ; Heam, Aryan 

lb. Hovsehold, 82. 

3 Csesar, De Bell. Gall. 1. 6, c. 18. 
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sometimes subject to the law of division, for on the 
death of Roderick the Great, Prince of all Wales, his 
principality was divided among his sons, and afterwards 
further subdivided among their sons who represented 
them.^ 

Among the Saxons and Danes, a very similar law 
appears to have obtained. The ordinary course of 
descent at any rate was to all the sons, excepting in 
baronies and royal inheritances ; and the daughters not 
improbably claimed their full shares as well.^ In 
Canute's time, it seems that all the children, and not the 
sons only, succeeded ahke : ^ while it is remarkable that 
private property (the Saxon bocland) could usually be 
disposed of absolutely either by will or during lifetime, 
none of the children having any right to succeed.* 
Among the generation of Saxons immediately preceding 
the Conquest, however, Bede states that parents were 
accustomed to recognise the eldest son as head of the 

* Robinson on OavelJdnd, p, 22. interesting section in Schulze,i2ec^^ 
The Welsh custom of equal division der Eratg, pp. 39, 40. 

among all the sons was expressly ^ * Sive quis incuria* sive morte 

confirmed by 27 Hen. VIII. c. 26, repentina fuerit intestato mortuus, 

B. 35, which further dealt with the dominus tamen nullam rerum sua- 

imion of the principality with Eng- rum partem (praeter earn quae jure 

land ; but seven years later Welsh debetur Hereoti nomine) sibi assu- 

tenure was assimilated to that in mito. Verum eas judicio suo uxori^ 

England (34 and 35 Hen. VIII. c. liberis, et cognatione proximis 

26, s. 91). ju8te (pro suo cuique jure) distri- 

* Hale, HUt, Com, Law, pp. buito,' Lambard, Saxon Lawtt^ 
307-8. Compare Lord Chief Justice fol. 119 ; Laws of King Canute, 
Holt's opinion {Blackborou^h v. No. 68. 

Davis, 1 Peere W^il. 50). * By the * This was characteristic of boc- 
ancient laws here, both before and land or bookland (the land which 
at the Conquest, all the descendants, had been acquired as private pro- 
sons and daughters in general, did perty by book or charter) in contra- 
inherit as well the real as personal distinction to folkland, the public 
estate of the ancestor equally, and land of the village or community, 
in a like proportion.* As to Anglo- The right of alienation probably 
Saxon royal inheritances, see an depended upon the terms inserted 



28 DEVELOPMENT OF PRIMOGENITURE IN ENGLAND ch 

family, and to give him the preference in the division 
of the inheritance.^ 

But although, before the Conquest, the tenure of 
land in England was not accompanied by any of those 
understandings or obligations by which it subsequently 
came to be connected with the rule of primogeniture, 
yet, assuming for the moment that primogeniture 
migrated here with William as an appendage to his 
feudal policy, it quickly found congenial soil in which 
to take root. It was itself the outgrowth, as will be 
shown more fully directly, of a military defensive and 
aggressive association. It was an invaluable appendage 



in the original gift of the land to 
the grantee. The right to alienate 
might be granted without restric- 
tion. If, however, the matter was 
not mentioned in the gift, the right 
to alienate was probably limited by 
the claims of the grantee's kindred 
(Diffby, Hist, Real Prop, 29 : also 
note 6 on p. 14, referring to the 
laws of Alfred). 

That alienation by will was known 
among the Saxons see Kemble, 
Codex Diplomaticus, vol. i. Introd. 
pp. cviii.-cxii. Alienation by will 
vanished with the advent of Norman 
law (Digby, Hiat, Real. Prop. 29), 
except usually in gavelkind lands 
(2 Blackst. Comm. 84), and in lands 
held in burgage in the City of Lon- 
don, and one or two other places 
(Williams, Real Prop. 70). 

Mr. Digby says {Hist. Real 
Prop. p. 282) that alienation inter 
vivos does not appear to have been 
ever materially curtailed until the 
passing of the Statute De Bonis in 
1286 (18 Edw. I.), except by an 
article in Magna Charta (p. 89, inf.)* 
and by the establishment of the right 



of the crown to grant licences for 
alienation by tenants in capite (p. 40 
n., infl). But this seems only true if 
the term ' alienation ' is imderstood 
to apply mainly to ' subinfeudation ; * 
for, according to Sir Martin Wright, 
there was a time before Magna 
Charta when subinfeudation was 
allowed, and alienation (out and out) 
was not. 'Though subinfeudation 
(by which a new inferior feud was 
carved out of the old, the old one 
still subsisting) was allowed by 
the feudal law, yet alienation (by 
which the original feud itself was 
transferred, and a new feiidatary 
substituted in the place of the old) 
was not. The alienation therefore 
here said to be unlawful must be 
understood of alienation to hold of 
the superior lord, as it is opposed to 
subinfeudation, i.e. a feofi&nent by 
the tenant to hold of himself.' 
Wright, Tenures, p. 156, note (a). 
See pp. 164-169. 

^ Quoted by Hearn {Aryan 
Household, 80), from Bede, Vita, 
S. Ben. ii. 
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to the feudal organisation; and in pre-Norman times 
there actually were germs among the tribal communities 
of England of a national feudalism.^ Domesday Book 
attests that, in the reign of Edward the Confessor, there 
was a large class of freemen who had placed themselves 
voluntarily in the relation of dependence on a superior 
lord.2 Even earlier, in the days of Alfred (a.d. 871), 
Lord Coke asserts that there were estates (knights' fees) 
descending to the eldest son alone, * for that by division 
of them the defence of the realm' would have been 
' weakened ; ' ^ but the statement is premature, and not 
borne out by authority.* Unquestionably, however, 
there was, about the time of King Alfred, a well-under- 
stood obligation to military service, incumbent upon 
every thegn, as inseparable from his land-ownership.^ 
Military service was the personal duty of every land- 
owner; and there is but a narrow gap between this 
kind of military service, which was as much a land- 
owner's duty as it now is that he should keep the peace, 
and between that kind of military service whicli was 
annexed as a condition of a tenancy held from a feudal 
lord,^ and was the forerunner of primogeniture. 

The old custom of * gavelkind,' then — partition 

* 2 Blackst. Comm. 48. species of tenancy from year to year 

* Stubbs, Const, Hut, i. 188. at first, and afterwards for life. 
' CoJce on Litt, foL 14a. By See also Somner, Qavelkind, 104. 

way of giving a legal colour to the Lord Coke*s statement seems to 

eldest son's privilege, Lord Coke rest upon a statement in the Afirror, 

rather quaintly quotes the maxim, c. 1, sec. 8. 

* Qui prior est tempore, potior est ^ Stubbs, Const, Hist. i. 189-191. 

jure.' ^ See also Sir F. Palgrave's ETig- 

* Sir H. Spelman, on Feibds, &c., Ush Commonw, i. 505. *The rela- 
p. 4 (ed. 1723), says that if there tion of vassalage, originally personal, 
were ' feuds among the Saxons, or became annexed to the tenure of 
of that nature, then are we sure land.' The observation is made 
they were no more than for life, and with reference to continental feu- 
not inheritable.' He holds that, at dalism, but it applies also to Eng- 
the most, there was in effect only a land. 
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among all the sons alike — or the analogous practice 
of partition among all the children alike, was the rule 
of succession before the Conquest. But it was not 
William's policy or incUnation to continue it ; and at 
the present day it survives only in Kent, and perhaps 
also in a few other estates in other counties,^ which 
resisted the surrounding pressure of innovation, and 
* gloried in the preservation of their ancient tenure/ 
The contrary custom of the privilege of the eldest son 
crept in very gradually. William, on his arrival in 
England, was no stranger to the old Saxon rule of 
partition, for lands in Normandy not held as military 
tenures descended in his day in the same partible 
manner,® yet he took care that the rule of primogeniture 
should develop under his pilotage, although there was 
no one moment at which the feudal system which so well 
sheathed it can be said to have been introduced^ 
wholesale upon an unwilling country. William's action 
was tactful, progressive, not revolutionary. The land 
became divided into military tenures or tenures by 
kuight service, and civil tenures or tenures of socage- 
land. Socage-land descended to all the sons, continu- 
ing to be divided as had been the rule before the 
Conquest — it was doubtless the successor of the alodial 
proprietorship of early times ; ^ and there is a law of 
the Conqueror expressly confirming in its case the 
course of descent b)' division.^ But military tenures 
stood upon a different footing, although there never was 
any specific law passed that the rule of primogeniture 



' See Robinson, Oavelkind, pp. ^ Digby, Hist. Beat Prop, 47. 

42-44. « Leg, 86. * Si quia intestatus 

® 16. p. 26. obierit, liberi ejus hereditatem 

• Freeman*s Norman Conq, v. aequaliter dividant.' Quoted in 

864. Robinson, Oa/velkind, p. 26. 
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was to apply to them.^ In a time of disquiet, with a 
fear of enemies from without and insurrections from 
within, the inconveniences of allowing all the sons to 
succeed to equal shares in a military tenure were 
obvious. Continual subdivision and parcelling out of 
military tenures was a source of weakness to the orga- 
nisation for the defence of the kingdom, owing to the 
division of the military services ; younger sons, says 
Blackstone, took up with ' the business and idleness of 
a country life, instead of being serviceable to themselves 
and the public by engaging in mercantile, in military 
in civil, or in ecclesiastical employments;' and there 
were few persons the value of whose estates left them 
capable of undergoing the public charges and offices.'* 
These reasons were palpable, and, partly on the strength 
of them, William persuaded his Great Council to take 
the oath of allegiance, or to pass the laws, by which 
the feudal system on the Continent obtained some hold 
in England.^ 

' M'Cnlloch, Treat. Succ. 26. in Hale's Common Law, p. 311— 

* Hale, HUt Com. La/w, 810, ' Statuimus etiam et firmiter 

811 ; 2 Blackst. Comm. 215. praecipimus ut omnes comites 

^ Dr. Stubbs thinks (Const. Hist, barones milites et servientes et 

1. 266) that the law (LII.) of William universi liberi homines toUus regni 

I. quoted in Wright's Temi/res (p. nostri habeant et teneant se sem- 

65)-— * Statuimus ut onmes liberi per in armis et in equis ut decet 

homines foedere et sacramento et oportet, et quod sint semper 

affirment, quod intra et extra uni- prompti et bene parati ad servitium 

versum regnum Angliae (quod olim suum integrum nobis explendum et 

vocabatur regnum Britanniae), peragendum, cum semper opus 

Willielmo suo Domino fideles esse fiierit, secundmn quod nobis de feo- 

volunt, terras et honores illius fide- dis debent et tenentur tenementis 

litate ubique servare cum eo, et suis de jure facere et sicut illis sta- 

contra inimicos et alienigenas tuimus per commune concilium 

defendere ' — is little more than the totius regni nostri, et illis dedimus 

demand of the oath of aUegiance et concessimus in feodo jure haere- 

which had been taken to the Saxon ditario ' — was, it will be noticed, 

kings. The law respecting the in- passed by royal authority and * per 

production of feudal tenures quoted commune concilium.* Both Hale 



32 DEVELOPMENT OF PRIMOGENITURE IN ENGLAND ch. 

Not the least important, from the point of view of a 
sketch of primogeniture, of the tenures in England 
which became more common shortly after the Conquest 
were those honorary feuds,^ which carried with them 
titles of nobility, and became consequently incapable 
of division. They set an example which, in the then 
state of society, it was convenient to follow. The rule 
of descents in them, with their accompanying title, was 
naturally to the eldest son. He was the first of his 
generation able to perform the duties of military service. 
And as honorary feuds became consolidated, or perhaps 
while they were still in embryo, a famous constitution 
of the Emperor Frederick Barbarossa in 115*8 ^ gave them 
a fresh stimulus from the Continent. He established 
divisible and indivisible feuds throughout his dominions ; 
the indivisible mostly carried with them a title, and he 



and Wright are careful to show that 
these enactments were passed with 
the consent of the nation : * William 
did not claim or possess himself of 
the lands of England as the spoils of 
conquest, so neither did he tyranni- 
cally and arbitrarily subject them 
to a feudal dependence' (Wright, 
Tenwres, 68). Many of his posses- 
sions were tiie forfeited lands of the 
followers of Harold, or of the Saxon 
nobility who had been slain at 
Hastings. So that there was nothing 
compulsory about this step in the 
advance of primogeniture. It was 
taken constitutionally. William's 
despotism in this respect resembles 
that of Henry VIII. 

The hereditary character of a fief 
had, however, been recognised on 
the Continent by Charles the Bald 
as early as a.d. 877 (page 19, ante). 
Therefore to the Normans an estate 
held feudally was perhaps i2)80 facto 



assumed to be hereditary. See 
Williams, Real Prop, 36. The un- 
settled nature of the whole matter 
is shown by the fiskct that William 
himself was succeeded as king 
by his second son William Bnfus, 
on the ground that the eldest was 
already provided with the Dukedom 
of Normandy. 

The inconveniences of socage 
tenure in these turbulent times is 
very practically proved, for in many 
cases socage tenants found that it 
was only by attaching themselves 
to some feudal lord after the fashion 
of military tenants, and becoming 
his vassals, that they could acquire 
any portion of that security which 
neither the law nor the royal autho- 
rity was then able to afford. 

<^ Hale, Hist Com, Law, 812. 

' Bchulze, RechtderEr8t^.9Q,d7. 
The date is given as 115'2 in Lord 
Lyttelton's Hist Hen. IL iii. 122. 
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prescribed that the rule of primogeniture was to apply 
to their descent.® The influence of this constitution 
upon the development of the law in England has 
probably been overrated,^ but it certainly was not 
without an influence. 

About the same period, too, the so-called laws of 
Henry I. decreed that the eldest son was to succeed 
to ' the capital fee ' or principal feud, including the 
principal mansion, of his father's military possessions ; ^ 
and although at the coronation of that king it was 
promised that other feudal incidents should be re- 
dressed, which had grown into grievances through 
oppression and abuse — the remedy was to be found by 
a return to Edward the Confessor's laws — yet feudal 
tenures themselves and their dues were retained.^ 



^ Wright, Tenures, 81, 176. 

* The custom of primogeniture 
was not introduced into England 
in imitation of the Emperor Frede- 
rick's honorary feuds, and I have 
endeavoured to show that there 
were very distinct traces of primo- 
geniture in England considerably 
before his time. 'Earldoms and 
baronies, which that ordinance 
chiefly relates to, had before been 
indivisible, both in England and in 
France, except in the case of a 
baron leaving several daughters, 
and no son, at his death.' — Lord 
Lyttelton's Hist. Hen. 11. iii. 122. 

^ ' Primum patris feudnm primo- 
genitus Alius habeat ' (Leg. Henric. 
Primi, Ixx.). By the same law it 
was enacted that a man might do 
what he would with lands which 
he had himself acquired, but that 
lands which had come to him from 
his parents must remain within his 
family. * Acquisitiones suas det 
cni magis velit ; si Bocland autem 



habeat quam ei parentes sui de- 
derint, non mittat eam extra oogna- 
tionem suam.' If, however, all his 
land consisted of what he had him- 
self acquired, it seems that he could 
not altogether disinherit an imme- 
diate descendant, though he could 
his relations. This was so, at any 
rate, in Glanvill's time. Glanvill, 
vii. 1. Post, p. 41, note 9. 

2 Wright, Temi/res, 82. The 
particular feudal grievances were 
reliefs, wardship, and marriage, ib. 
The two latter were especially 
burdensome in knight -service 
tenure, where the privileges in 
question belonged to the lord. In 
socage they belonged to the nearest 
relation (Williams, Beal Prop. 48). 
It has been supposed by Somner, 
who wrote during the Common- 
wealth, that the ' capital fee ' of the 
eldest son was only a * chief mes- 
suage ' or • chief de heritage,* for 
which the younger sons were to 
have an equivalent out of the rest 

D 
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How far these laws of Henry I. were in general enforced 
or obeyed, we have no certain knowledge. 

The next stage is more trustworthy. Written com- 
ment is always more reliable than tradition or uncertain 
authority. Glanvill, the very well-known writer of the 
time of Henry 11., says that in his day the law of in- 
heritance varied according to the nature of the tenure 
— whether the tenure was military or civil. Knight- 
service or military tenures descended entirely to the 
eldest son, * so that none of his brothers could demand 
of right a share therein.' Socage or civil lands were as 
of old divided among all the sons, provided that the 
land had been subject by ancient custom to division. 
This was a most important proviso, for if the land 
was not subject by ancient custom to division — and 
there are no means now of discovering what pro- 
portion of lands was or was not — the eldest son accord- 
ing to the custom of some places got the whole of the 
inheritance, while, where the custom of borough-English 
prevailed, the youngest son was the heir.® In the 

of the property. See Robinson, for making the eldest son a knight, 

Gavelkind, 29. Such a messuage and no other son, in itself stamps 

in socage tenure is mentioned by him as the feudal successor, and 

Glanvill, bk. vii. c. 8 (see next note), pre-eminent above his brothers and 

The capital fee also descended to sisters. 

the eldest daughter, if there were ' Glanvill, bk. vii. c. 8. *Gum 

only daughters. quis ergo hereditatem habens 

The feudal dues further included moriatur, si unicum filium heredem 

the important obligation that habuerit, indistincte verum est 

tenants should contribute to the quod filius ille patri suo succedit in 

expenses of their lord on the occa- toto. Si plures reliquerit filios, 

sions of his making his eldest son tunc distinguitur ntrum ille fherit 

a knight, and of providing a mar- miles, sive per feodum militare 

riage portion for his eldest daughter, tenens, aut liber sokemannus. Quia 

The daughter's portion seems to si miles fherit, vel per militiam 

have been disproportionately tenens, tunc secundum jus regni 

scanty; but the expenses of the Angliae primogenitus filius patri 

son's knighthood always required succedit in tottim ; ita quod nuUus 

a substantial contribution : and the fratrum suorum partem inde de 

fact that the * aid ' was only exacted jure petere potest. Si vero fherit 
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interval between Henry I. and Henry H. primogeniture 
had surely made a marked stride ; and to estimate the 
full effect of this law, it must not be forgotten that wills 
at this time were unknown,^ so that the law could not 
be defeated by devise. There was, nevertheless, still 
great doubt how far the rule of primogeniture affected 
the respective rights of a younger son and the surviving 
child of his deceased elder brother.^ King John, in 
view of his own proceedings to thwart the succession 
of his nephew Arthur, had, with perhaps pardonable 
unscrupulousness, endeavoured to substantiate the 
claims of younger sons throughout the kingdom.^ But 
his influence was not great, the tide was against him, 
and his efforts met with so little success that the claims 
of children of elder brothers in preference to their 
uncles were indisputably settled in the next reign/ 

The history of primogeniture after this period is 
mainly bound up with military tenures, and it will be 
convenient to anticipate and dispose at this stage 
of its bearings upon socage tenure. Even in John's 
reign, the presumption in socage tenures had been in 
favour of the eldest son, unless a custom could be 
proved to exist to the contrary.® Traces of the law in 

liber sokexnannns, tunc quidem ^ Except in gavelkind lands ; see 

dividetnr hereditas inter omnes note 8 on p. 28, ante, 

filios, qnotqnot sunt, per partes ^ Glanvill, bk. vii. c. 8. Glanvill 

aequales, si fuerit socagium illud himself was in favour of the right 

antiquitus divisum, salvo tamen of representation, and thought that 

capital! mesuagio primogenito filio the child of the elder brother had 

pro dignitate aesneciae suae ; ita the better claim. lb. 

tamen quod in aliis rebus satisfaciet ^ Hale, Hist. Com. Law, 816 ; 

aliis ad valentiam. Si vero non Blackst. 2 Comm. 220. 

fuerit antiquitus divisum, trmc ^ Bracton, 64b. 

primogenituB secundum quorundam ® * In Mich. 2 John (rot. 7 in 

consuetudinem totam hereditatem dorso) Gilbert de Bevill brought a 

obtinebit, secundum autem quorun- writ of right de rationabili parte 

dam consuetudinem postnatus filius against William his elder brother 

beres est.' for lands in Ounthorpe, in But- 

D 2 
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Henry 11. 's time are to be found in that of Henry III.,^ 
but in general, socage lands, in imitation of those held 
in knight service, had almost entirely fallen by that 
date into the right of succession by primogeniture.' 
In Edward I/s reign, a distinction was no longer drawn 
between the two.^ The law all over tlie kingdom was 
the same, except always in conservative Kent. It is 
not, however, possible to determine precisely when or 
how the law was assimilated. It was not done all at 
once, nor by any written statute ; and the stability of 
the custom when established was probably largely due 
to the slowness of its development. In the words of 
Mr. Eobinson, it * seems to have crept in insensibly and 
by degrees, in imitation of the descents of knight service 
lands ; the owners of socage tenements choosing rather 
to deprive their younger sons of their customary share 
of the inheritance, than that their elder son should not 
be in a condition to emulate the state and grandeur of 
the military tenants/^ There the history of socage 

landahire, quae eum contingunt de occurs : * Quia aliter usitatum est 

socagio quod fuit patris eorum in in Waliia quam in Anglia quoad 

eddem villa ; William pleaded quod successionem hereditatis, eo quod 

Bocagium illud nunquam partituvi hereditas partibilis est inter heredes 

fuit nee debet partiri, et hoc offert masculoB, et a tempore cujus non 

defenderc. And because Gilbert extitit memoria partibilis extitit, 

the demandant produced no proof Dominus Rex non vult quod con- 

of the partibility, conaid^eratum est suetudo ilia abrogetur, sed quod 

quod Will*U8 eat sine die^* &c. — hereditates remaneant partibiles,* 

Robinson, Gavelkind, 82. &c. Which proves that though 

''See Bracton, 76a; Digby, the law of Wales was equal division 

Hiai, Heal Prop, 96. among the sons, the law of England 

* Bracton, 64a-69a; Blackst. 2 was then otherwise. This statute 

Comm, 215 ; 1 Beeves, Hist, Eng. repays examination on account of 

Laxu, 810. its elucidation of the then law^s 

'* In the Statutum Walliae, of England, by way of showing 

passed 12 Edw. I. (1284)— the law what the laws of Wales ought 

by which Edward I. regulated the to be. 

government of his conquered ' Robinson, Gavelkind, 28; 

l)rincipftlityof Wales —the sentence Weight, Tenures, \1\^, Cf. Digby 
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tenure may be dropped for the moment. It was to 
military tenure that primogeniture owed its first great 
impulse ; it is to military tenure that we must look for 
its further history. 

Of the disquietude that followed the Norman Con- 
quest, feudal grievances have already been mentioned 
as a particular cause. Originally the relations of the 
lord and his tenant had been intensely domestic. They 
were so personal that the lord could not transfer or ex- 
change his ' seigniory/ or the tenant his tenancy, with- 
out the consent of the other.'* Soon, however, their 
relations became less mutual. The king or the superior 
lord became jealous for the proper performance of his 
tenant's military service ; the tenant was anxious to 
escape the burdens which had sprung from its abuse. 
His interests were somewhat antagonistic both to his 
lord and to his heir. If he wished to dispose of part of 
his tenancy by selling it to different purchasers, his lord 
was opposed to him, because, among other reasons, 
though it did not deprive the lord of the military service 
of his tenant, yet the service became more difficult of 
enforcement from a number of small vassals. And his 
own heir was opposed to him, because the heir was 
trained up in the spirit of the feudal law that he himself 
should succeed. The interests of the tenant were, in 
vulgar phraseology, rather between the devil and the 
deep sea. And eventually, to anticipate the course of 
circumstances, from the strict restrictive tendency against 
alienating his land which apparently weighed upon a 
tenant immediately after the Conquest,^ he has obtained. 

Hist Real Prop. 96, note 4, which, this relationship arose the practice 

however, refers to military te- of imposing fines for alienation, 

nures. ^ C'f. Williams, Real Prop, 37; 

* Wright, T<f7mrM, 30, 31. From Wright, Tenures, 164, 166. 
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after tangled vicissitudes and reactionary swings of the 
pendulum, a complete right of alienation both against 
his lord and against his own heir. The vested right of 
primogeniture in his heir, which was characteristic of 
the Middle Ages, has been curtailed and has dwindled 
away, until at length the modem heir retains no right at 
all, and only acquires a property if his father or prede- 
cessor conforms to a received custom or dies intestate. 

It is not my purpose to treat at any very great 
length of the intricate legal manceuvres by which this 
result has been attained ; but some glance at them, even 
at the risk of wearisomeness, is necessarily germane to 
any sketch of the history of primogeniture. Fortunately 
for other portions of this book, foreign countries have 
not, in their wisdom, involved themselves in any maze 
analogous to that which surrounds real property law 
in England, otherwise every remaining chapter would 
be as intricate as the present. First, to deal with the 
sweeping away of the restrictions upon the tenant's 
power of alienating his land during his lifetime, so far 
as they had been imposed in the interests of his lord.^ 
This class of restrictions is only material here because 
any restriction upon the tenant's power of alienation, 
even though expressly for the benefit of the lord, is 
obviously beneficial also to the tenant's eldest son and 
heir. It seems that it was not long after the Conquest 
before feudal tenants began to dispose of their lands, or 
portions of them, to undertenants.^ They did not, 
however, generally do this by the natural way, nowa- 
days, of transferring all their rights to the purchaser, 

^ It need scarcely be said that and entails generally are not re- 

I do not refer here to tenants in ferred to till p. 44, infra, 

tail. Strict entails were not in- "^ Williams, Beal Prop. 37. 
vented till the reign of Edward I., 
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but granted their lands to be held by the purchaser as 
tenant of themselves. So that while they remained 
tenants of their lord, they themselves became lords 
of their undertenants. This was called subinfeudation. 
The original lord, however, soon began to detest this 
practice for various reasons. Though it did not deprive 
him of his tenants' military service, it made it, as has 
already been suggested, very inconvenient to enforce. 
It was infinitely more satisfactory to get forty days* 
service out of one tenant, than to make up the forty 
days out of undertenants, five days from one, eight from 
another, and so on, according to the proportionate size 
of their tenancies : and drill, too, for forty days turned 
out a far better soldier than drill for five. In the next 
place, subinfeudation deprived the lord of several much- 
prized feudal privileges,^ for the feudal dues of the 
undertenants belonged in the main to the tenant of the 
lord, and not to the lord himself. The great barons 
met the miUtary service difficulty by a clause in Magna 
Charta.' No tenant was to give away or sell more of 
his land than would enable him to render out of the 
residue the mihtary service due from the whole of the 
estate. The second difficulty, that of preventing the 
feudal privileges from being enjoyed by the 'middleman,' 
could only be met by the abolition of subinfeudation 
altogether. The middle lord must vanish. Accordingly, 
in 1290, he was annihilated by the famous statute Quia 
emptores * (so called from its first two words), which at 

^ Wardship and marriage of 'Nullus liber homo de cetero det 

inCftnt heirs, especially. It also amplius alicui vel vendat de terra 

affected escheat. See Williams, sua quam ut de residuo terrae suae 

Beal Prop, 66, 67. The many de- possit sufiicienter fieri domino feodi 

tails not referred to in this para- servitium ei debitmn quod pertinet 

graph are given in Williams, pp. 87, ad feodum illud.' 

38, 66-70. » 18 Edw. I. c. 1. 

» Magna Cha/rta (1217), c. 89. 



40 DEVELOPMENT OF PRIMOGENITURE IN ENGLAND ch. 

the same time allowed every free tenant during his life 
to dispose of the whole or part of his land as he pleased,^ 
but the new purchaser was always to be the feudal 
tenant of the original lord, and not of the person from 
whom he had bought. The barons had seen that some 
concession must be made. It was less injurious to 
themselves to allow their tenants freely to sell their 
land, than to tolerate the continued existence of such 
ichneumon larvae as the middle lords. Quia emptores 
is still in force. The lord's power to prevent the tenant 
from selling his land was by it destroyed. The tenant's 
eldest son was also indirectly a sufferer. 

Secondly, as to the sweeping away of the restric- 
tions upon the tenant's power of alienating his land 
during his lifetime, so far as they were in favour of his 
heir. From the laws of Henry I. already referred to,^ 
it seems that an eldest son then enjoyed an established 
right to his father's principal mansion {' capital fee ').* 
Originally, too, a grant of land to a man ' and his heirs ' 
gave his heir a substantial interest in the land ; ^ so 
that he could not, as he can now, get rid of the whole 
of it the next day. The restriction was a real one, but 
it soon began to be relaxed. It was the interest, 
especially, of deans and chapters, and of abbots and 
priors and their convents, to make an inroad ; and 

^ Quia ejnptores did not apply ^ If there were no sons, the 

to the king's tenants (' in capite '), estate was divided among daughters, 

who did not acquire a clear right and the eldest daughter was en- 

of alienation — except by royal li- titled to the principal mansion, 

cence— until 1827 (1 Edw. III. st. Glanvill, bk. vii. 3 ; 2 Blackst. 

2, c. 12). They could then always Comm. 216. Ante, p. 84, note 2. 
obtain the licence on payment into Estates tail, as has been above 

chancery of a third of the annual observed, did not then exist, and 

value of the land. 2 Blackst. Comm. are not referred to till p. 44, 

72 ; Digby, Hist Beal Prop, 167. infra. 
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P. 20, note 8 ; p. 88, ante. * Williams, Beal Prop. 68. 
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ecclesiastical influence was irresistible. Under Henry 11. 
a man might give a reasonable part of his land free of 
all temporal services, for ever, and whether the heir 
liked it or not, to any ecclesiastical corporation ; and 
the only personal comfort the heir could derive was 
that his soul was bound to be prayed for by the grantees.^ 
Such a system naturally lent itself to grave abuse, and 
was ultimately dealt with stringently by legislation.^ A 
man might also give a reasonable part of his land away 
with his daughter or any other woman on her marriage 
(though indeed the scantiness of a woman's marriage 
portion was then as remarkable as it sometimes is stiU), 
and thereupon his heirs were deprived of all feudal 
services, except a phantom oath of fealty, for three 
generations of her descendants.^ Such relaxations 
were, however, only steps towards the end,® and in 1225 
the possessor of land became able altogether to disap- 
point his heir, and the heir was left without a remedy.* 

^ Glanvill, bk. vii. 1, 2. Wil- ^ Another relaxation was that a 

liams, Real Prop. 50. .Tenure in man might give away a reasonable 

frankalmoign, part of his land in remuneration 

^ The famous enactment De for services. He had also a wider 

religiosia (7 Edw. I.) was passed, power of alienation over purchased 

according to Blackstone, because lands than over lands he had in- 

' when these dotations became nu- herited ; but even in the case of 

merouB, it was observed that the purchased lands, he could not en- 

feodal services, ordained for the tirely defeat a descendant, but only 

defence of the kingdom, were every a collateral heir. Glanvill, bk. vii. 

day visibly withdrawn ; that the 1 ; Williams, Real Prop. 64. Ante, 

circulation of landed property from p. 33, note 1. The customary law 

man to man began to stagnate ; and of France brin^54 out very promi- 

that the lords were curtailed of the nently the di8tiii(!tion between the 

fruits of their seigniories, their power of alienation over lands ac- 

escheats, wardships, reliefs, and quired by purchase and over lands 

the like.' 2 Blackst. Comm. 269, acquired by inheritance. Digby, 

270. See also 15 Ric. II. c. 6 (reli- Hist Real Prop. 100. 

gious • uses '). * Bracton's Note Book, vol. iii. 

« Glanvill, bk. vii. 1, 2, 18 84 (case 1054)— 9 Hen. III. The 

Williams, Real Prop. 64. Frank- case is, at any rate, the first on re- 

marriage. cord to decide this point. In a 
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So far I have only dealt with gifts which a possessor 
of land could make during his life to the detriment of 
his heir, whenever the latter succeeded. The possessor 
was not originally dangerous to his successors at his 
death. Ever since the Norman Conquest he had been 
unable, as an almost universal rule,^ to make a wiU, so 
as to leave his land to a usurping relation, a stranger, 
or a charity.^ But this barrier also was destined to be 
broken down, and the privileges of the heir infringed. 
The undermining was gradual : neither in the British 
constitution nor in early English law was it the custom 
to do things outright, but it came to be recognised 
(probably some time during the later Plantagenets) that 
a man might give over his land during his lifetime to 
certain persons, to the ' use ' of whatever successor he 
might appoint by his will."* This backstairs method of 
devising land by will was of lichen growth, and it was 
not long tolerated the moment it attracted attention. 
The Statute of Uses ^ swept it away at a blow, and once 
more there was no means by which lands could be left 
by will away from the heir. Yet the world of Henry 
VIII.'s time was not that of the early Normans, and so 

fjrrsnt to a man ' and his heirs,' the Buch a power, fo. 49a ; WiUiams, 
words * and his heirs * were hence- BecU Prop. 67. 
forward, in technical language, "* Perkins, Profit. Bk. sec. 528. 
words of limitation and not of pur- ' Et est assavoir que quant frank- 
chase. They merely limited or tenement ou enheritance passer del 
defined the grantee's title in fee un person en auter per force del 
simple, and gave no inchoate right devyse, couyent [convent] que il 
to his heir. soit devysable, ou auterment en 
^ See note 8, p. 28, ante. use, car sil ne soit devysable, ne en 
^ It seems, however, in the time use, le devyse est voide.' It is dif- 
of Bracton (temp. Henry III.), that ficult to determine the date of this, 
attempts to devise land were made but the author seems to have 
by delivering it to * a man and his flourished in the time of Henry 
heirs or to whomsoever he might YIII. The first edition of his book 
give or devise the land.' Bracton was published in 1532. 
declares against the existence of ^ 27 Hen. YIII. c. 10, s. 1. 
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quickly was the inconvenience of this condition of 
matters felt, that five years later the devise of lands by 
will was expressly sanctioned.^ Two-thirds of knight- 
service land and tlie whole of an estate of socage land 
might be left away from the eldest son ; and a century 
afterwards, when military tenures had become an 
anachronism and their burdens a preposterous griev- 
ance,^ they were finally abolished by a resolution of the 
Long Parliament ® (which was confirmed even amid the 
loyalty of the Eestoration,* so popular was it), and 
former military tenures became devisable in their 
entirety as socage lands.^ This law has not been altered,^ 



« 32 Hen. VIII. c.l ; 34 and 85 
Hen. VIII. c. 5 (Statutes of WiUs). 

^ 'Sir Thomas Smith very feel- 
ingly complains [temp. Elizabeth], 
" when he came to his own, after 
he was ont of wardship^ his woods 
decayed, houses fallen down, flock 
wasted and gone, lands let forth 
and ploughed to be barren," to 
make amends he was yet to pay 
half a year's profits as a fine for 
suing out his livery ; and also the 
price or value of his marriage if 
he refused such wife as his lord 
and guardian had bartered for, and 
imposed upon him; or twice that 
value if he married another woman. 
Add to this, the untimely and ex- 
pensive honour of knighthood, to 
make his poverty more completely 
splendid. And when by these de- 
ductions his fortune was so shat- 
tered and mined that perhaps he 
was obliged to sell his patrimony, 
he had not even that poor privi- 
lege allowed him without paying 
an exorbitant fine for a licence 
of alienation.' — 2 Blackst. Coinm. 
76. 



' ' Besolved, &c. . . . that all 
Tenures by Knights Service, either 
of his Majesty, or others, or by 
Knights Service, or Socage in Capite 
of his Majesty, be turned into Free 
and Common Socage. 

' The Lords Concurrence to be 
desired herein by Sir Henry Va/ne 
junior.' — Commons* Journals, iv. 
462, February 24, 1645. 

And the concurrence of the 
Lords is recorded nem^ine contra- 
dicente the same day. Lords* 
Jowmals, viii. 183. 

» 12 Car. IL c. 24. 

^ Framlcalmoign, the tenure by 
which most Church lands are still 
held (Williams, Beal Prop, 58) was 
excepted ; and two minor exceptions 
were made, 12 Car. II. c. 24, s. 7. 

2 By s. 3 of the WiUs Act (7 
Will. IV. and 1 Vict. c. 26) all real 
estate is divisible by will. Pre- 
viously, estates pwr autre vie had 
been made so by 29 Car. II. c. 3, 
8. 12 ; and copyhold estates by 55 
Geo. III. c. 122. It may be men- 
tioned that primogeniture and the 
common law niles of descent hold 
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and an eldest son is not now entitled to be left an acre 
of his father's possessions. Primogeniture is so far 
entirely a custom, put in practice by means of entails 
and settlements.'^ 

Large results spring from small beginnings. When 
a kite vdth its attenuated thread was flown across the 
chasm of eddying waters below Niagara, it was strange 
to realise that the thread would bring back with it a 
cord, that the cord would be followed by a rope, the 
rope by a chain, the chain by a cable, and the cable by 
all the requisites which have built up the suspension 
bridge. When our ancestors in the reign of Edward I. 
first turned their attention to the question of entails, 
they probably little realised that they were laying the 
corner-stone of the unwieldy but careful fabric which 
has culminated in the modern settlement. It would be 
tedious and hardly relevant to examine every brick of 
such a building, how it has been patched and mended 
and refitted. A very short review is desirable, for upon 
it, for a period, primogeniture mainly depended ; but at 
the same time it should be distinctly remembered that 
entails are in theory quite dissociated from primogeni- 
ture, and that estates might be just as well entailed upon 
younger as eldest sons. The well-known statute De Donis^ 

in copyholds as in freeholds, unless and no heir was bom, or an heir 

there is a custom to the contrary, was bom and died, the land reverted 

Scriven, CoTp, 61. to the lord. But in the time of 

^ It does not seem necessary to Edward I. such a grant (called a 

refer here to the restrictions upon grant of a conditional fee) had come 

alienation of land imposed by the to be construed to mean that so 

Mortmain Acts, or to protect credi- soon as the grantee had an heir 

tors, &c. The matter is very remote bom (the necessary condition), he 

from the subject. might at once aliene his land. The 

* 18 Edw. I. c. 1 (Statute of chance that it would revert to the 
Westminster the second), a.d. 1285. lord became then the remotest, and 
Originally, if a lord made a grant the great barons saw that such con- 
to a man and the ' heirs of his body,' stant alienations by their tenants 
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first established strict entails. It was passed five years 
before Quia emptores, but unfortunately there is appa- 
rently now no means of ascertaining what proportion of 
land in the kingdom fell under its dominion, and became 
strictly tied up for the benefit of eldest sons, and what 
proportion was affected by Quia emptores, which may 
be said to have encouraged alienation.^ The land which 
fell under De Bonis, and was permanently withdrawn 
from the market, is probably considerably less than is 
supposed.*^ However, the inconveniences of the statute 
began soon to be felt, although it was not likely that, 
once passed, the great barons would readily consent to 



would weaken the influenoe of their 
families. Accordingly, they pro- 
cured the passing of the statute [in 
fiill * De Bonis Conditionalibus '] 
necessitating that such grants 
should always descend to the 
grantee's heirs, and if he had none, 
that they should revert to the lords 
themselves. 

An attempt was even made, in 
the reign of Richard II., to add to 
the restrictions permitted hy De 
Donis, Blchel, a judge of the Com- 
mon Pleas, having several sons, 
made a settlement on them in tail, 
one after another ; with a condition 
that if any one of the sons attempted 
to aliene in fee simple, or in tail, 
then his estate should cease, and 
be void, and the land should imme- 
diately descend to the next in the 
entail. But the Inclination to sup- 
port these perpetuities had passed 
away, and this new device of the 
judge was declared void by the 
Court of Common Pleas in the 
second year of Henry IV. A second 
attempt was similarly made, and 
crushed, shortly afterwards. Reeves, 



Hist. Eng, Law, iii. 824. 

* P. 39, ante. 

" See some interesting remarks 
by Mr. Justice Laurence of Cape 
Colony in a Cambridge Prize Essay 
on Primogeniture (Cambridge, 
1878), pp. 64, 65, m which he 
points out that large grants of [un- 
entailed] land were continually 
being made by the Plantagenet 
kings for religious and charitable 
purposes. 'With a smgle excep- 
tion, every college m [Cambridge] 
University, of which there is scarce- 
ly one which does not in great part 
owe its existence to munificent 
donations of landed property by 
private benefactors, was founded 
subsequently to De Donis; no less 
than seven colleges in Cambridge, 
and the same number at Oxford, 
date from the period when it was 
impossible to bar the heir's succes- 
sion to any portion of an entailed 
estate; and it is a legitimate in- 
ference from this circumstance, that 
the quantity of land held in fee 
simple must have always been very 
considerable.' 
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its repeal. ' Children,' according to Blackstone, ' grew 
disobedient when they knew they could not be set 
aside ; farmers were ousted of their leases made by 
tenants in tml, for if such leases had been valid, then 
under colour of long leases the issue might have been 
virtually disinherited ; creditors were defrauded of their 
debts, for if [the] tenant in tail [in possession] could 
have changed his estate with their payment, he might 
also have defeated his issue by mortgaging it for as 
much as it was worth ; ^ innumerable latent entails were 
produced to deprive purchasers of the lands they had 
fairlv bought.' ^ Yet these evils were borne for nearly 
two centuries,^ and lawyers must have reaped a rich 
harvest ; till about the reign of Edward IV.^ that pious 
fraud, a * common recovery,' was devised, and entails 
ever since have been liable to be ' barred.' ^ 




I Th© liftbiHty of entailed estates 
§QT debt is now regulated by statute. 

• ^ Blanks** Comm. 116, para- 

L,.g^3ed by Bl&cUstone from Bacon's 

Sl^tise on the Use of the Law, 

^orU iv. 114 (London, 1824, 10 

V TUe ETTfi'tt barons strenuously 

opmi^ed the roped of De Donis^ 

o% onlv because it prevented the 

^l^^ntvtion of their family estates, 

I,,* boeaii^e entailed estates were 

ot Unblp to ftirfeiture on attainder 

f the life owner 1 and attainders, 

in those unsettlf^d times, were very 

1 Tiiltai-nvCs case (a.d. 1473), 
Ytar Bk. 12 Kdw, IV. 19— always 
rfferreti ta ivs tlio case to which 
p£*iiiinon reco\ cms owe their ori- 
jna ; l>\it it may ha that they were 
r^eo^t^is^d a httle earher, see Wil- 
li*ms J?^^^ ^''*V'- S9. Previously, 
pttemptB lifld been made by tenants 



for life to obtain by collusion or de- 
fault an adverse judgment against 
themselves (without resorting to 
the law of warranty, see next note), 
so as to oust the heir. But the 
heir was expressly protected against 
this invasion of his rights by the 
statute De Donis, 13 Edw. I. c. 1, 
s. 3 (Litt. ss. 688-690; Coke on 
Litt 360b-362a), and still further 
by 9 Ric. II. c. 8. 

' The collusion of a common re- 
covery is almost too celebrated to 
need recapitulation. In its early 
and simpler form the tenant in tail 
arranged with a friend, that the 
friend should bring an action 
against the tenant in tail for the 
recovery in fee simple of the tenant 
in tail*s land. The tenant in tail 
' vouched to warranty * a third per- 
son, who (he pretended) had granted 
the land to him, and would warrant 
his title. The third person did for- 



\ 
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The stronghold of primogeniture at the present day 
lies in the practice of settlements, which still provide a 
subsidiary use for entails. Previous to their introduc- 
tion, and after the institution of * common recoveries,' the 
ownership of landed property was more unfettered than 
it has been at any other period. Settlements indirectly 
are said to trace their origin to Sir Orlando Bridgeman, 
Lord Keeper of the Great Seal under Charles II., whose 
ingenuity, combined perhaps with the exigencies of the 
civil wars, seems to have been largely responsible for 
maturing this elaborate contrivance.^ An eldest son 



mally warrant the title, and then 
allowed judgment to go against him- 
self by defiftult. Thereupon the land 
was adjudged in fee simple to the 
friend, and he (as had been ar- 
ranged) returned it, now no longer 
entailed, to the original tenant in 
tail as imfettered owner. By law 
the tenant in tail might have re- 
covered lands of equal value from 
his warrantor (vouchee), but a man 
of straw was always purposely 
chosen to fill the position, and in 
later times the ' common vouchee ' 
was the crier of the Court. The 
procedure ultimately became some- 
what more complicated, and con- 
sequently more costly and liable to 
defects; and therefore, at length, 
in lS8d, a simple deed, executed by 
the tenant in tail and enrolled (now) 
in the Central Office of the Supreme 
Court, was made a sufficient for- 
mality (8 and 4 WiU. IV. c. 74). 

An estate tail could also be 
barred, in later times, by means of 
a 'fine,' or agreement of compro- 
mise made between two parties by 
leave of the Court that the lands 
belonged in fee simple to one of 
them ; and this agreement was re- 



quired to be enrolled among the 
records of the Court. * Fines * were 
expressly sanctioned by statute in 
the reign of Henry VIII. The 
power of barring estates tail by 
' fines ' underwent various vicissi- 
tudes (see Williams, Eeal Prop. 
94), until they were abolished by 
the same Act as that which abolished 
recoveries. 

' Blackstone says (2 Comm. 172) 
that Sir Orlando Bridgeman and 
Sir Geoffirey Palmer were the re- 
puted inventors of the system of 
trustees to preserve contingent re- 
mainders, now superseded, but for- 
merly the mainstay of a settlement. 
They employed it, it is reported, 
during the civil wars, to secure 
provision for the children of an in- 
tended marriage, who were usually 
left to the mercy of the tenant for 
hfe. After the Restoration, when 
Sir 0. Bridgeman became Lord 
Keeper (Sir G. PaJmer was never a 
judge), he introduced their invention 
into general use, within reasonable 
bounds. Roughly, the object of 
trustees to preserve contingent re- 
mainders was to protect the heirs 
in tail from being deprived of sue- 
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must concur with his father in resettling the family- 
estate. The father is tenant of the estate for his life, 
and is almost always what is called * protector ' of the 
settlement, a modern term * which to some extent ex- 
plains itself ; and the eldest son is the tenant in tail to 
come into possession on his father's death. The usual 
plan is for the eldest son first to bar the entail, with the 
consent of his father, together with all the remainders. 
The opportunity is often made use of for paying off out- 
standing liabilities.^ The estate is then resettled upon 
the eldest son as tenant for life merely, subject to his 
father's life interest; and if the occasion be that of the 
son's marriage, an allowance as pin money is provided 
for his future wife, and a rent charge or annuity is 
granted her out of the estate in the case that she should 
survive her husband. Provision is also made for any 
younger children of the contemplated marriage. Subject 
to these charges, the eldest son who may be bom of the 
marriage is given the estate in remainder as tenant in 
tail. In case he should die without children, the second 
son who may be born is made tenant in tail, then 
similarly the third, and so on, and if there should be no 
sons, the estate is probably given to the daughters. A 
resettlement takes place roughly once in a generation. 
There is nothing on earth to compel the eldest son to 
concur in a resettlement— on the contrary, it reduces 

cesaion to the estate by the wrong- 1882). 

fill acts of the life tenant. * It was created by the Act of 

In the following sketch of the William IV. (3 and 4 Will. IV. c. 

general nature of a settlement, it 74). 

has been impossible altogether to ^ Now, however, by the Settled 

avoid technicalities. An admirable Land Act of 1890 (53 and 54 Vict, 

popular account of the existing law c. 69), the tenant for life can at any 

of settlements is to be found in Mr. time raise money by mortgage of 

Underhill*8 concise pamphlet on the settled land for the purpose of 

Freedom of Land, p. 7 (London, discharging encumbrances upon it. 
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him to the position of a tenant for hfe, from the far more 
independent one of a tenant in tail ; and if he does not 
concur, he will be able on his father's death to bar the 
entail absolutely, and make himself unrestricted owner. 
But as a rule, if the re-settlement is made on his mar- 
riage, the consideration that his possible family are to 
be provided for is quite a sufficient inducement to him 
to assent ; and if it is made when he comes of age, an 
increased allowance generally serves in the same way as 
a reason for his acquiescence. 

Under no circumstances can a settlement determine 
the course of descent in generations subsequent to the 
unborn heirs of the eldest son, for no device can be 
relied on by which an estate can be tied up for a longer 
period than during any number of Uves in being, and 
twenty-one years, or a fraction, afterwards.^ To this 
rule there are one or two pubUc exceptions, not difficult 
to appreciate after reading the somewhat ecstatic 
encomiums embodied in such statutes as those which 
granted Blenheim to the great Duke of Marlborough. 
Two of them ^ contain an effusion of national gratitude, 
much of which is still memoriaUsed word for word on a 
monument in Blenheim Park. It was at the request ® 
of the first Duke that Blenheim was perpetually entailed 

* Feam6*s Cont. Rem. i. 429- in order to give his unborn Bons a 

439. Cadell v. Palmer (1883), 7 chance of inheriting. They give 

Bligh*B Latv Rep, (New Series), effect to the te8tator*s wishes as 

202. If a gift is made by will to nearly as is legally possible, called 

the unborn son of a living person in law French an appUcation of the 

for life, and then to his unborn cy-pres doctrine. Williams, Real 

sons in tail, the Courts are so Prop. 381-382. 
lenient to the ignorance of testa- " 3 and 4 Anne, c. 6, and 5 Anne, 

tors that they allow the unborn son c. 4. 

of the living person to take an ^ See Davis v. Duhe of MarU 

estate tail instead of the life estate, borough^ 1 Swanst. 74, at p. 82. 

£ 
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by Act of Parliament. The entail cannot be barred,^ 
and there is no means of cutting it off but by a repeal- 
ing Act. Strathfieldsaye is another instance, a memorial 
of the triumphs of Salamanca,^ the independence and 
safety of Portugal and Spain,^ and the glories of 
Waterloo.^ So, too, the estate of Trafalgar.^ And a 
few other places occupy the same or an analogous 
position.^ 

The bomb-shell, however, of recent years is un- 
questionably the Settled Land Act of 1882,^ True, like 



* 5 Anne, o. 8, ss. 8 and 6. By 
8. 4 the house and park were not 
even allowed to be let on lease. It 
is doubtfdl how &r the Marlborough 
estates are affected by the Settled 
Land Act, 1882. This Act gives 
tenants in tail in possession the 
same powers as it confers npon 
tenants for life— e.g. they may even 
sell the principal mansion house 
and park, with the consent of the 
trustees of the settlement, or an 
order of the Court (s. 15); but it 
excepts (s. 58, subs. 1) tenants in 
tail whose land 'was purchased 
with money provided by Parlia- 
ment in consideration of pubHc 
services.* Therefore, the latter 
class of tenants (like the Duke of 
Wellington at Strathfieldsaye) can- 
not sell even now. Blenheim, how- 
ever, was not, strictly speaking, 
purchased with money provided by 
Parliament at all, but, being the 
property of the Crown, was made a 
present of to the first Duke, with 
the consent of Parliament ; and it 
was settled on the Duke when he 
was already owner. Is this with^ 
the Act? (See Hood and Challis, 
S. L, A., p. 286.) 

> 53 Geo. III. c. 4. 

'' 54 Geo. III. c. 161. 



» 55 Geo. III. c. 186. 

« 46 Geo. ni. c. 146; 58 Geo. 
III. c. 184. 

* By 84 and 85 Hen. VIII. c. 20, 
an estate tail where there is a re- 
version in the Crown, and which 
was created by way of recompense 
for the seirviceB of the donees done 
to the Crown, cannot be barred. 
(See Duke of QrafUm's ctue, 5 
Bing. N. C. 27.) And in certain 
private Acts of Parliament a special 
clause has been inserted to prevent 
any tenant in tail of the private 
estate in question firom suffering a 
recovery under the Fines and Re- 
coveries Act (8 and 4 Will. IV. c. 
74) — e.g. the estates entailed upon 
the Earldoms of Shrewsbury and 
Abergavenny. But in all these 
cases tenants in tail in possession 
can now exercise the powers of a 
tenant for life under the Settled 
Land Act, 1882 (45 and 46 Vict, 
c. 88, s. 58, subs. 1). 

<> 45 and 46 Vict. c. 88. The Act 
has been further amended by the 
Settled Land Acts of 1884, 1887, 
1889, and 1890 (47 and 48 Vict. c. 
18; 60 and 51 Vict. c. 80; 52 and 58 
Vict. c. 86; 53 and 54 Vict. c. 69), 
of which the last is the most im- 
portant. 
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most coming events, it cast its shadows before,^ but it 
was nevertheless a bold though much-needed innovation. 
Formerly nothing could divest an eldest son of the 
estate that was entailed upon him ; he must, if he lived, 
perforce succeed to the whole of his father's land, no 
matter what might occur. It was impossible for his 
father to sell it. The land indeed might be heavily 
mortgaged, and the landlord might be so poor that the 
farms were in ruin for want of repair, but still it was un- 
saleable. Settlements might conduce to the greatest in- 
convenience and poverty of landlord and tenant alike, 
but once made they could not be revoked. Perhaps 
recent agricultural distress has fostered the change ; the 
benefits of the change at any rate should be beyond 
dispute. The possessor for the time being ® may now 
lease or sell at his discretion the whole or part of the 
general portions of the estate, having regard to the 
interests of aU parties entitled under the settlement.^ 
With the consent of the trustees of the settlement, or by 
an order of the Court, he may even lease or sell the 
principal mansion house and park,* and if the Court so 
order, he may seU family heirlooms ; - provided in all 
cases that the money he receives is invested for the 
benefit of the settled land, or laid out in improvements 

7 19 and 20 Vict. c. 120 (Settled obligatory. 

Estates Act, 1856, amended and ^ With the exception of the cases 

extended by 21 and 22 Vict. c. 77 ; referred to in the last paragraph. 

27 and 28 Vict. c. 46; and 87 and 88 » 45 and 46 Vict. c. 88, ss. 8, 6, 

Vict. c. 33), and 40 and 41 Vict. 53. See Dowager Duchess of Suth- 

c. 18 (Settled Estates Act, 1877). erlandv.Duke of Sutherland^ Law 

These Acts to sell or lease setUed Beps. [1893], 8 Ch. 169; at pp. 182, 

estates were merely permissive. 189. 

They were not to apply if an ex- ** 45 and 46 Vict. c. 38, s. 16, re- 
press declaration against them pli^sed by 58 and 54 Vict. c. 69, 
was contained in the settlement, s. 10. 

The Settled Land Act of 1882 is « 45 and 46 Vict. c. 38, s. 37. 

E 2 
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upon it, or spent in some other authorised manner.*'^ 
The scheme of the Act was to enable the possessor to 
deal with the land in whatever way he judged best for 
the permanent good of all concerned, and care was 
taken at the same time that he should not be able to 
deal with it merely for his own temporary advantage to 
the detriment of his successors. The innovation is 
fraught with consequences ; and it may well be that, 
by recasting the design of the old structure to suit 
modern requirements, and fitting in firm stones for the 
plaster that was crumbling away, quite as much has 
been done to preserve the edifice as to weaken it. If 
the Act is the means of preserving settlements on large 
estates, the custom of primogeniture will be preserved 
in them. 

The law, properly so called, of primogeniture in 
England I have not as yet referred to ; and as I shall 
have occasion to discuss it at greater length in the more 
poUtical portion of this book, it need only be mentioned 
very briefly here. If, in England, a landed proprietor 
dies without making a will, and has not overwhelmed his 
land by an avalanche of creditors, the law appoints his 
eldest son to succeed him. It is only in intestate suc- 
cession to land that the law imposes primogeniture."* 
How this came about, it has been the cbift of much of 

^ S. 21. II. c. 17; see p. 206, note 2, inf.), 

^ It seems almost superfluous to unless — which is sometimes done in 

sa^** that this assertion does not the case of leases held for very long 

apply to leaseholds. It is well terms of years— they are settled (so 

known that they are considered far as possible) together with the 

personal, and not real property, and freehold, in the same manner as 

that consequently the law of primo- heirlooms. Williams, Pers. Prop. 

geniture on intestacy does not aifect 391. This is otherwise in Scotland, 

them. They follow the usual rules where leases are regarded as real 

of the distribution of personal pro- estate, and descend by the law of 

perty among children or relations primogeniture. 
(22 and 9.« Car. 11. c. 10, and 1 Jac. 
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the present chapter to show. In the days of Henry 11. 
it was the practice that a feudal military estate should 
descend to the eldest son. By the time of Henry HI. 
this was the universal rule, whether the tenure was 
military or civil. Shortly afterwards, Edward I. 
sanctioned the establishment of strict entails, and in 
other grants established the power of alienation, despite 
the heir. The fetters of strict entails were evaded 
about the time of Edward IV. ; but all attempts to 
attain to alienation by will were persistently crushed. 
Only in 1540 (32 Henry Vin.) did the legislature relax 
its rigour, and allow wiUs to be made of two-thirds of 
military lands and the whole of civil. And after the 
Eevolution, when military tenures were abolished, it 
incidentally followed that eldest sons might be deprived 
by will of the whole of their patrimony (if it was not 
entailed) throughout the kingdom. Doubtless, how- 
ever, it happened not very unfrequently that wills were 
not made, or deliberately neglected ; and in such cases 
the law naturally presumed that the commonly-accepted 
feudal rule was intended to hold good. Lord Chief 
Justice Hale, under Charles H., was the first ^ to lay 
down the rules of descent on intestacy in a series of 
canons,^ (he says that the law had remained as he 
stated it for over four hundred years,) ^ and this rule 
was laid down among them. It remained an unwritten 
law till 1833, when intestate succession to land was 
altered by statute ^ almost to its present condition, and 
primogeniture on such intestacy was confirmed. How 
long it may continue unmolested it is possibly rash to 
conjecture. 

* Williams, Beal Prop. 82. precision and lucidit}*, 2 Comm, 

« Hale, Hi8L Com, Law, 318- 208-240. 

830. These canons are illustrated ' At p. BBO. 

by Blackstone with characteristic ^ 3 and 4 Will. IV. c. 106. 
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CHAPTER m 

HISTORY OF PRIMOGENITURE IN SCOTLAND, IRELAND, THE 
COLONIES, AND THE UNITED STATES 

The history of primogeniture in Scotland is more akin 
to that in the sister country than it is to similar history 
elsewhere. The mere development of Scotch institutions, 
however, took place probably by the same stages as that 
of other nations. First came the nomadic period, whose 
dreamy antiquity is hidden away in prehistoric mists. 
Then followed, after an age, the establishment of village 
communities, like rocks in the surrounding flood. These, 
again, split up into clans or families, each inhabiting 
its particular strath or glen, and the clans doubtless 
partly owe to the mountainous nature of the country 
the distinctive trace of them which still survives. Clan- 
ownership of land was supplanted by that of the King ; 
so that slowly, ' by silent operations,* feudalism was in- 
troduced. In the Lowlands political necessity early 
drove the smaller townships to seek the protection of 
the overshadowing chief ; the larger burghs soon followed 
suit, chiefly as a consequence of internal mismanagement; 
and finally in curiously later times the Highlands also 
were fain to succumb to the encroaching wave.^ At 
what precise time feudalism found its way into Scotland 

^ Rankine, Landotonership in — ' In the Highlands of Scotland, at 
Scotl, 460-1 ; Dabymple, Feudal this day [1757], entails are &r lesa 
Prov, 24. Cf. Dalrymple, ib, 161. frequent than in the low countries.' 
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it is impossible to say. Probably, as in England, it 
grew imperceptibly. Malcolm Canmore (a.d. 1057) is 
saddled by report with a knowledge of the system,^ but 
it is more likely that it crept in after the Norman Con- 
quest in England, helped on * by the fears and preju- 
dices of men,' and aided by the ' accidental state of the 
kingdom.' ^ 

It was nursed and regulated in early days by statutes 
essentially identical with those of England. Though a 
military tenant apparently might not dispose of land 
which had descended in his family, he was soon allowed 
to dispose of what he had himself acquired, although it 
remained a condition that his son was not to be entirely 
disinherited.'* This law was the same in England.^ 
The prohibition forbidding tenants to dispose of more 
of their land than would leave them sufficient to perform 
their military dues, inserted in Magna Charta,^ was en- 
forced in Scotland by a law of William the Lion : ^ and 

' The opinion is based on a the clan advanced by his clansmen, 

fsanons preamble to Malcolm's laws, and Scottish jurisprudence did not 

but as the authenticity of the laws take notice of the vague limitations 

has been so successfiilly disputed, on the completeness of the chiefs 

that they are now believed to have dominion which these claims im- 

been issued by some far later kin^, posed. It was, therefore, a natural 

it is of little value. See Sandford, sequence that by degrees the patri- 

Entaila in ScotL 84-5, and note, mony of the clan should be con- 

Of. Dalrymple, Feudal Prop. 28. verted into the estate of the chief. 

' Quoted in Sandford, ubi supr., Maine, Anc. Law, 289. Compare 

from Lord Hailes, Annals of Scot- p. 16, ante. 

land, Duncan, the sonofMalcohn * * Si ergo tantum conquaestum 

Canmore, styled himself * constans habuerit iUe, qui partem terrae suae 

hereditariae rex Scotorum,' which, dare voluerit ; tunc quidem hoc 

however, Mr. C. Innes thinks was licet, sed non totum conquaestum ; 

merely a copy from one of the quia non licet iilium eichaeredare.' 

charters of William the Conqueror. Begiam Maj. p. 45 [lib. ii. 20, 1]. 

Innes, Sc, Leg. Ant. 85. '' See p. 88, note 1, ante. 

The chief of a clan absorbed '^ Ante, p. 89. 

among his own rights the incidental ^ Statuta Wilhelmi^ c. 81. 

claims over the land belonging to ' Nullus liber homo potest dare, vel 
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if it was disregarded, the penalty was forfeiture. The 
counterpart of Quia emptores, aboUshing subinfeudations, 
is to be found in the legislation of Eobert I.^ But it is 
one thing to pass a law, and quite another to make it 
operative, when both judges and authoritative opinion are 
indifferent to its welfare. Scotland was as backward 
then, compared with England, as it was its misfortune 
to be several centuries later,^ and subinfeudations were 
not abolished in practice, and vassals who wished to 
avail themselves of the imported statute were denied 
entry by the lords. ^ Notwithstanding the great altera- 
tion this statute must needs have made, it is not actually 
so much as once mentioned in any subsequent law or 
law-book.^ Accordingly, in time, as was inevitable, in- 
genuity busied itself to devise other means by which 
tenancies could be alienated, and ultimately eldest sons 
no longer enjoyed their indestructible right to succeed.*^ 
But, in Scotland, entails, yet more than in England, 

vendere, alicui plus de terra sua, the tenures were abolished in 1747 
quam de residue terrae possit fieri (20 Geo. II. cc. 50, 51). See Sand- 
domino feudi servitium ei debitum ; ford, EntwiU in ScotL 87. 
et quod pertinet ad feudum. 2. Et ' The means employed were as 
si quis oppositum fecerit, si vocetur follows. The alienation of less than 
per foris-factum ad Curiam, ea de one half of the fee was lawful ; and 
causa, amittet id quod tenet ; nisi therefore, where the vassal granted 
domini superioris ad hoc habuerit a subinfeudation of the whole fee 
benevolentiam, aut confirmatio- to be held of himself, if he stipulated 
nem.' William the Lion reigned for a yearly feu-duty equal to over 
from 1165 to 1214. a half of the rent of the lands, there 

* 2 Bob. I. c. 25. [a.d. 1307]. was no forfeiture incurred ; for thus 

• See the interesting chapters in the vassal retained the superiority 
Buckle's Hist Civ. of the whole fee, and the full rent 

' Sandford, Entails in ScotL 36. of half of it. This seems to have 

^ Erskine, Inst. bk. ii. 7, 8. occurred in the fourteenth century. 

Consequently the law restricting The greatest change, however, was 

alienation in ward-holdings (tenures introduced by the statutes which 

by military service) continued in compelled the lords to accept their 

fiill force ; and no alienations in vassals* creditors in certain cases in 

military tenures took place, without place of their vassals themselves, 

the superior lord's consent, unti Sandford, Entails in ScotL 88. 
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procured to primogeniture its ascendency, for they have 
there been far more rigid than their English parallels. 
One might not have assumed that any English Samson 
was required in the days of the Plantagenets to burst 
through the chains ofDe Bonis, but when he was required 
he arose ; much less might it have been supposed that in 
the temple of Scotch entails he would never be found until 
less than fifty years ago. Apart from an anomalous case 
in 1489,^ the first recorded instance of a Scotch entail 
occurred on the Eoxburghe estate in 1648.^ The Earl of 
Eoxburghe of the day had some taste for intrigue and au- 
tocracy. He had received his training as Lord Privy Seal 
to King Charles I. His sons had predeceased him, and, 
failing sons, he desired to resettle his title and estates on 
whomsoever he should be pleased to nominate. Accord- 
ingly he obtained a re-investiture of his title with these 
new powers, executed a deed of nomination appointing a 
grandson and certain other heirs to succeed him, and, 
what was more to the purpose, obtained a ratification 
of this entail by an Act of the Scotch Parliament,^ witli- 
out which it would assuredly have been inefiective. 
The next landmark occurred in 1662. For some time 
previously it had been the practice to endeavour to en- 
tail property by means of what were known as irritant 
and resolutive clauses. If a tenant in tail in possession 
tampered with the rights of his successors, an irritant 
clause in the entailing deed had the effect of declaring 
his proceedings null and void, while a resolutive clause 
deprived him of the estate altogether, and handed it 
over to the next heir in the succession. The legality 

* Dalrymple, Feudal Prop, 162. few other parliamentary ratifica- 

^ M^CuLloch, Treat, Succ. 52. tions of an analogous kind occurred 

Cf. Burke's Peerage, tit. Roxburghe. about this time. 
« 1648, c. 216 (Scotch Acts). A 
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of these despotic entails had always been doubted, and 
in the year mentioned they were brought to the test J 
Lord Annandale had run into debt. His creditors had 
' apprised ' his estate ; and Lord Stormonth, the next 
heir, claimed that Lord Annandale had forfeited his 
rights, that the estate had thereupon become Lord Stor- 
month's own, and that the creditors were intruders. 
Lord Stormonth won his case with considerable difficulty, 
the Court being nearly equally divided.® The momen- 
tary result was a victory for strict entails ; and it mat- 
tered not that years afterwards it was thundered out 
from the Bench that entails had not a foot to stand 
upon before the statute of 1685. ' They are the mere 
creatures of that statute.' ^ 

The statute of 1685 ^ is the most important in the 
whole history of Scotch primogeniture.^ It was wiser 
in one respect than its English precursor De Donis^ 
passed four hundred years earlier, because it required 

^ Viscount Stormonth v. Credi- common enough. No sooner, in 

tors of the Earl of Annandale^ fact, was the Staart dynasty over- 

Febroary 26, 1662. thrown than a Scotch statute was 

>* Mentioned by Lord Stair, passed (2 W. & M. o. 88 [104]) ex- 

Sandford, Entails in ScotL 42. pressly exempting entailed estates 

^ ' It was the unanimous opinion from forfeiture. At the Union in 

of the Court, in the case of Agnew 1707 the Scotch law was assimilated 

of Sheughan, that the case of Stor- to that of England, whereby an in- 

month was wrong decided, and that dividual, attainted on a charge of 

entails had not a foot to stand upon,' treason, forfeited his entailed estate 

&c. Lord Meadowbank in Hamil- so far as regards his own heirs, but 

to7i V. MacDowal, March 8, 1815. not as regards remainder-men. 

(Decisions of the Court of Session, That is, his descendants could not 

p. 827.) succeed, but (e.g.) his brother or 

^ 1 Jao. VII. c. 22 [26]. nephew or other collateral relation 

^ It seems to have been passed could. The law so continued in 

less in the interests of eldest sons, both countries until the abolition 

than to secure &mily estates against of attainders in 1870. There were 

forfeiture (M'Gulloch, Treat, Siicc, many forfeitures after the rebellions 

58, 54); and forfeiture for high of 1715 and 1745. 
treason or treasonable agitation was 
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all entailed lands to be registered at Edinburgh, so that 
what lands were entailed, and what were not, was a mat- 
ter of public information ; but its stringency was such 
that the evils of the system were appallingly accentuated, 
while any good that it contained was completely over- 
shadowed. Since, however, its Circean spell had once 
been voluntarily courted, it was totally impossible to 
shake it off. The words of the statute were too skilful 
to allow of any trickery such as was devised in England 
under Edward IV.^ One or two attempts were made 
to repeal or modify it. A good deal of discussion was 
raised, and pamphlets were fulminated, upon a project 
suggested by Lord Kames in 1764 for assimilating as 
nearly as might be the Scotch law of entail to that of 
England. Ultimately, however, this fell to the ground,^ 
and matters remained in statu quo. In 1770 ^ it became 
possible for tlie first time to make leases of entailed land 
notwithstanding any contrary stipulations in the deeds 
of entail ; for, incredible as it may appear, this inflexible 
system had forbidden leases — for however short a period 
— if a clause had been inserted in tlie entailing deed to 

' 'It shall be lawfoll to EUs and irritant clanses . . . being so 

Majesties subjects to tailzie [entail] insert His Majesty . . . declares 

their lands and estates, and to sub- the samen to be reall and effectuall, 

stitut aires in their tailzies with not only against the contraveeners 

such provisions and conditions as and their aires, but also against 

they shall think fitt ; and to affect their creditors, comprysers, adjud- 

the saids tailzies with irritant and gers, and other singular successors 

resolutive clauses, wherby it shaU whatsoever, whither by legall or 

not be lawfiill to the airs of tailzie conventionaU titles.' The statute 

to sell, annalzie, or dispone the was drawn by Sir George M*Kenzie. 

saids lands, or any part therof, or Sandford, Entails in Scotl, 48. 

contract debt, or doe any other ^ M*Culloch, Treat. Succ. 57; 

deed whereby the samen may be 79, note. 

apprised, adjudged, or evicted from ^ 10 Geo. III. o. 61, conmionly 

the others substitute in the tailzie, called the Montgomery Act. M'Oul- 

or the succession fi&ustrat or inter- loch, Treai. Succ. 66. 
rupted. . . . And which provisions 
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veto their creation. Facility was also given for limited 
agricultural improvements by allowing the cost to be 
charged on the estate.*^ But the general evil stiU 
increased. It was useless pruning the tree while the 
disease remained. The remedy must be applied to the 
root. During the twenty years after the passing of the 
1685 Act there had been 79 entails recorded ; a century 
later, in twenty years from 1785 to 1805, there were no 
less than 360 ; twenty years more produced an addition 
of 459 ; and from 1825 to 1845 there were recorded 
400.^ Where was it to end? Adam Smith, writing 
about 1775, had estimated that a fifth of the whole of 
the landed property of Scotland had become subject to 
this strict entail. M'Culloch in 1847 probably does 
not exaggerate when he fixes the proportion at fully 
one half.^ No land would shortly be available for sale 
at any price. The progression of the increase was 
alarming. 

The Act of 1848 ^ was the outcome of a crying need. 
Irrevocable imprisonment of land was most deleterious 
to agricultural improvement. None too soon were 

'' The Montgomery Act ' autho- house, being in all six years* rent, 

rises the holders of entailed estates, provided he contribute toward these 

notwithstanding any contrary stipu- objects a fourth part of what is 

lations in the deeds of entail, to charged upon the estate ' (M*Ciil- 

grant leases for ninety-nine years loch^ Treat. Succ. 66). It deals with 

of patches of ground not exceeding five matters : (i.) the improvement 

five acres to one person, for the of agricultural leases, (ii.) building 

purpose of building ; it also autho- leases, (iii.) certain estate improve- 

rises them to grant leases of farms ments, (iv.) building and repairing 

for fourteen years and one existing mansion house, &c., (v.) exchange of 

life, and, under certain stipulations, entailed lands for other entailed 

for thirty- one years ; and it gives lands (' excambion *). 

the heir in possession power to ' M*Culloch, Treat. Suce. 55. 

burden the estate to the extent of ^ Tb. 56. 

four years* rent for agricultural • 11 & 12 Vict. c. 36 (Rutherford 

improvements, and of two years* Act), extended by 16 & 17 Vict. c. 

rent for the erection of a mansion 94 (1858). 
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persons at length prevented from making entails for the 
future which affected * with fetters persons not bom or 
in existence at the date of the entail ' ; and in severa 
respects the law of England was imitated.^ The resem- 
blance in detail was, however, by no means perfect, 
and in one direction a wide chasm has been more 
recently created.^ It is surely very desirable, for the 
sake of all parties, that the framework of the great 
English Settled Land Act should be adapted to Scot- 
land at no distant date. Presumably the matter is 
destined to be shelved until more pressing questions 
have been solved or removed ; but the principle has 
worked well here, and the atmosphere of Scotland is not 
so heterogeneous as to nullify a prediction of complete 
success in that portion of the kingdom. 

Such is the progress of primogeniture in Scotland. 
It has been the common law of descent from the 
earliest times,"^ and it has been also especially fostered 
by the practice of entails, which have ever exerted an 
influence in its ftivour. The discussion of its general 
advantages or disadvantages is relegated to a later 
chapter. The institution has flourished largely on 

* The Rutherfdrd Act draws a estate without the consent of certain 

distinction between entails made of the heirs in remainder or on cer- 

before and after Aug. 1, 1848, the tain conditions for which the Act 

date of the passing of the Act. If should be more particularly referred 

an entail was made on the day of to. 

or after the passing of the Act, and ' The Settled Land Act of 1882 

the heir of entail, being of full age does not apply to Scotland (45 & 46 

and in possession, was also bom on Vict. c. 38, s. 1). By a measure 

or after Aug. 1, 1848, he can disen- passed in the same year (45 & 46 

tail the estate in whole or in part Vict. c. 53) the entaillaw of Scotland 

under authority from the Court of was amended, and a subsidiary Act 

Session in Edinbiurgh. If the entail of no great importance was passed 

was made before the passing of the in 1891, but the Scotch system has 

Act, or the heir of entail was born not been affected in principle, 

before the passing of the Act, the ' Erskine, Inat, bk. iii. 8, 6. 
heir of entail cannot disentail his 
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account of the permanency of the interests which it has 
established, and mere prejudice at this stage should at 
all events be set aside. It is not just to talk of a 
settlement as a ' mosaic of legal antiquities,' a * thing of 
shreds and patches of dead law, or rather fraudulent 
evasions of legal principle and legislative enactment,' ^ 
just as it is right to avoid the rather malevolent spirit 
of Dr. Johnson's sneer : ' An ancient estate should 
always go to males. It is mighty foolish to let a 
stranger have it because he marries your daughter, and 
takes your name. As for an estate newly acquired by 
trade, you may give it if you will to the dog Towser, 
and let him keep his own name.' ^ There is not much 
show of fair discrimination or impartiality either way ! 

In Ireland the course of events has been altogether 
different. There is there an unhealthy sign of arbitrary 
action and reaction, too plainly to be accounted for 
by the high-handed indifference with which England 
in former times directed her government. Changes 
have the taint of legislation de haut en has, of quack 
appliances by callous conquerors to the conquered; 
and although the law of intestate succession was 
ultimately assimilated with perfect equity to that of 
England, one at least of the previous changes has the 
sinister stamp of having been agreed to not for the good 
of Ireland, but to suit the whim or convenience of the 
dominant section of her rulers.^ 

I have already had occasion to refer to tanistry and 
Irish gavelkind as the common and remote customs of 
the country.^ They unquestionably always represented 

' Neate, Hist, of Entail and 261. Quoted by M'Gulloch. 

SetiUment, 14. « p, 54^ j^^ 

* Bo8well*8 Life of Johnson ' Ante, p. 12, and p. 13, note 4. 
(Hill's ed. Oxford, 1887, 6 vols.), ii. 
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the general rule ; and though it seems that very oc- 
casionally a preference was shown to an eldest son by 
giving him the ' house and oflSces ' in addition to his 
share in the divided inheritance,® yet tanistry and 
gavelkind continued to remain the mainstay of and 
internal link between each of the tribes. The old 
customs held their own through the conquest of 
Henry 11. ; and the ordinance levelled at them, promul- 
gated by King John to reduce Ireland under the laws 
of the conquering country,^ probably remained almost 
a dead letter except among the English settlers.* The 
old customs flourished and were respected, unmolested 
and unchanged, for four centuries longer; and their 
death-warrant was only signed by the English judges 
of James I. Gavelkind succumbed first. It fell in 
1606, on account of its ' inconvenience and unreason- 
ableness,' and because a ' meere personaU custome ' 
could not have power to alter the common law of 
England.^ Two years later tanistry followed. It also 
was 'unreasonable,' and a * great inconvenience,' be- 
sides being *void for uncertainty,' and a 'personal 
custom ' ^ whose very existence (it might be imagined 



' Hearn, Aryan Houaehold, 82, and professing upon its title-page to 

deduced from the old Brehon tracts, trace the * genealogical branches of 

Compare also 0*Gnrry, Lectures, p. every colony that took possession 

227, * it was a law in Erin to raise of Erin from the present time back 

the junior sometimes to the chief- up to Adam ' I 

ship, in preference to the senior,* if " Robinson, Gavellcind, 17. 

the junior had most supporters and ^ Compare Sir John Davis, Le 

power. ... * However, if the senior primer Report, 37b (Le Case de 

be the more wealthy and powerful, Tanistry). 

or if there be no junior of more ^ Sir J. Davis, Lej?rim«ri?epor^, 

wealth and power than him, accord- 50a (Le Irish Custome de Gauel- 

ing to the law, then he takes the kind), Hilary term, 3 Jac. I. 

chiefship.' 0*Curry's passage is ' ^\xZ.T>9k\\fi,Le primer Report^ 

quoted from MacFirbis's Booh of &c., 38b, 84a, 35a, 36b (Le Case de 

Geneafo^ie^, compiled 1650 to 1666, Tanistry), Hilary term, 5 Jac. I. 
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from the report) was derogatory to the dignity of the 
common law,* and prejudicial to the prerogative of the 
Crown.^ Judgments in those days were slavish, for 
judges held oflSce during pleasure of the Crown, and 
not during good behaviour, and in delivering this 
decision the judges doubtless knew that they were 
making a revolution, and an acceptable revolution to 
King James ; but they also may well have thought that 
they were conferring a public boon by substituting the 
polish of civilization for the excrescence of barbarian 
usage.^ Perhaps they were not altogether mistaken; 
but they can scarcely be supposed to have realized that 
the very usage they were demolishing had possibly it- 
self formed part of the scaffolding by which their model 
institution of primogeniture had been raised.^ Tempora 
mutantur. Before the close of the Stuart dynasty the 
lurid glare of internal discord had passed over Ireland ; 
religious fanaticism was rampant ; and it was convenient 
to tamper with the rule of primogeniture in that 
tyrannical spirit, which inevitably characterises the 
dominion of one hostile religious party over another. 
The wind had changed. Primogeniture was not 
sufficiently subservient to political objects. Kentish 
gavelkind, instead, became an instrument of oppression 
in the hands of the Protestants against the Eoman 
Catholics. By an Irish statute of 1703^ — 'an Act 
passed to prevent the further growth of Popery,' passed 
under the plea that the conversion of Eoman Catholic 
children to Protestantism was often unduly hindered by 
the fear of disinherison on account of their parents' 

* The custom of Tani8try*covient ^ Cf. Maine, Early Hist Inat, 
de necessity estre abolish per Testa- 186. 

blishment d'un auter generall ley.' ^ See ante, pp. 13, 14. 

lb, 87a. * 2 Anne, c. 6 (Irish). 

* lb. 86b. 
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displeasure — the estates of Papists were made com- 
pulsorily to descend to all their sons, ' share and share 
alike,' unless the eldest son should be a Protestant, in 
which case the estate must descend wholly to him as 
heir-at-law.® And partly to make quite sure that, after 
this parcelling-out, no Papist son should be bold enough 
to restore the social importance of the family by buy- 
ing up his brothers' shares, another section of the Act 
disabled all Papists from buying any land whatso- 
ever.^ Tantum religio potuit suadere malorumi This 
iniquitously-conceived legislation was not repealed till 
1777,^ when once more the rule of primogeniture and 
common law reigned supreme in Ireland as in England. 
The Isle of Man probably imbibed primogeniture 
from the overshadowing example of England. It is a 
platitude to say that force of example is always great. 
Wlien Jonas Hanway had after thirty years braved 
down the ridicule which hailed his cUbut in London 
streets under an effeminate Chinese rain-protector 
(fancy if a fashion-reformer of to-day were to make 
his appearance in a Chinese mushroom hat!) all the 
country suddenly changed their minds and thought that 
an English form of umbrella would be an excellent in- 
vention ; ^ and although it had never occurred to them 
to feel the want of it, they wondered they had never 
thought of it before. From London the fashion spread 
to the provinces, and from the provinces to the 

* Ss. 10» 12. Maintenance and which a rent of not less than two- 
portions for younger children were thirds of the improved yearly value 
to be chargeable on the land as the of the land was reserved to the 
Ct. of Chancery should direct, the landlord at the time the lease waa 
total charges not to exceed the value entered into. 
of one third of the estate. - 17 & 18 Geo. III. c. 49 (Irish). 

» 8. 6. The utmost a Papist could ^ Smiles, Self -Help, 249 (London, 

do was to take a lease for a term 1BG6). 
not exceeding thirty-one years in 

F 
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continent. Primogeniture, in like manner, we have 
seen, laid its first foundation in the Carlovingian 
empire; from there it meandered through France; 
from France to Normandy, from Normandy to England ; 
till at length it found a secure resting-place in the 
recesses of the Isle of Man.'* So early as 1643, how- 
ever, the rights of eldest sons in this well-administered 
island were thought to be encroaching beyond their 
proper sphere. Not only lands descended to them, but 
it was also complained that the Church used ' to decree 
the whole team of oxen and crop of corn to the eldest 
son, which commonly is more worth than all the rest of 
the goods,' and it was ' therefore ordered by his lordship,^ 
that if the Church shall hereafter make any such decree 
in favour to the eldest son, to the wrong of the rest of 
the younger children, that decree shall be void, and the 
goods to go equally amongst all the children.'^ Which 
proves at any rate that the Manx Church of the seven- 
teenth century favoured the extensive recognition of 
eldest sons' privileges. Their rights were triflingly 
extended or consolidated afterwards,^ but not materially 
altered; and by the common law an eldest daughter 

* Cnriously enough, however, the is the heroine of PeverU of the 

tenants of the ancient cuBtomary Peak. 

freeholds of the Isle of Man did not ^ Mills's State. Isle of Mam., p. 

acquire a legal right of inheritance 101. 

in their lands until the Manx ' Act ^ See Ordinance, June 24, 1662 

of Settlement ' in 1708. See the (Mills's State. Isle of Man, p. 117) ; 

Act in Mills's State. lele of Man, p. and in 1777 purchased lands, which 

168. had previously been deemed perso- 

^ The Earl of Derby, then lord of nalty in the hands of executors, 

the Isle of Man. The Earl of were subjected by statute to the 

Derby at this time was the famous ordinary rule of the descent of realty 

Earl who was beheaded in 1651 for to the eldest son, reserving always 

bringing aid to Charles II. before to the widow her former absolute 

the battle of Worcester, and whose right to half the lands. Mills's State. 

wife, Charlotte de la Tr^mouille, lele of Man, ^. SI 4. 
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enjoyed a similar benefit of wholesale succession in 
default of brothers.^ 

Jersey has had historical fluctuations of its own. It 
has, with unimpeachable consistency, from early times 
supported a general law very divergent from that of 
Great Britain ; and it is strange that one of the Channel 
Islands, which are the only portions of the old Dukedom 
of Normandy now retained by the Crown of England, 
should be able to point to an original basis (subdividing 
the inheritance) so little in sympathy with the influences 
of feudalism. Yet, for a season, the enthusiasm in Jersey 
for entails was so great that it almost amounted to a 
fever. The old law, which has remained unchanged,^ 
gave an eldest son his father's house and garden, besides 
certain accessories,^ after which the remaining land was 
divided among all the children, the sons receiving twice 
as much as the daughters. At the beginning of the 
seventeenth century, however, great uneasiness pre- 
vailed owing to a fear of excessive subdivision — ^perhaps 
the first time in modern history that we hear of that 
fear of morceUement, of which much will have to be said 
later on. It was thought that the law of the compulsory 
division of inheritances was the cause of the waning 
prosperity of the island. * This island is much weakened 
by means of continual partition,' plaintively petitioned 

' A fiill summary of the law of tenth of the remaining land, and so 

descent of property in the Isle of much more as was fair compensation 

Man is given in Appendix II. of for his liability to pay towards the 

Jeffoott's Stat. Laws . . . since support of the militia. Afterwards 

1832, p. 116. two- thirds of the rest of the land 

^ Le Quesne, Const, Hist, of was divided equally among the sons, 

Jersey, 290. and one-third among the daughters. 

^ The eldest son (or, failing sons, It was usually customary that the 

the eldest daughter) took the house eldest son should buy up the 

and garden, together with an addi- younger children's shares. Kenny, 

tional two acres if the estate was in Essay on Primog, 51 note, 61 note ; 

the country. He further took a Le Quesne, loc, cit, 

P 2 
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the ' States ' in 1617.^ ' The infinite partitions do 
wholly impoverish the people, and leave not men able 
to find arms or much contribution for defence, or to do 
his Majesty and the country any good service. And 
the children of the better sort, depending upon their 
partitions, give not themselves to trades ; and ... an 
inundation of beggary diveth upon the island.' ^ This 
was the opinion of the * States,' of the generality of the 
population intimated through the constables, of Falle the 
historian, and of Le Geyt, the lieutenant-bailifi* and a 
patriotic jurist of Jersey.* Le Geyt believed that every 
hovel would become the refuge of good-for-nothing 
beggars and loafers.^ The picture which imagination 
drew was the darkest. The remedial talisman (as was 
believed) was the law of entail. The Crown granted 
the prayer of the States, and entails were introduced.^ 
Unabated complaints, however, of the evils of subdivi- 
sion still appear in 1666,^ and the right to entail was 
freely made use of on several occasions ; ^ but public 
opinion was probably wrong in attributing all misfor- 
tunes to the compulsory partibility of estates and the 
absence of the impartibility of primogeniture. The 
stagnation partly arose from restrictions upon exporta- 

* Petition to the Crown, 1617. gueux et aux gens oisifs.' Le Geyt, 

Le Quesne, Const, Hist, of Jersey y Const. Jersey ^ ii. 490. 
289. " There was a limitation restrict- 

^ Kenny, Essay on Primog. 51 ing an entail to such an amount of 

note. land as had not an annual value 

"^ Le Quesne, 288. exceeding 100 qrs. of wheat, Jersey 

'' * Bien des gens expliquent mal measure. Le Geyt, ii. 506. The 

I'ordonnance [permitting entails], original permission to entail was 

EUe ne veut ^viter que les d^mem- given in 1619, and again confirmed 

brements et pr^venir le grand nom- by Charles I. in 1635. Le Quesne> 

bre de pauvres que peu de chose 280. 

arreste dans le pais. On ^toit alors ^ Act of the States of Jersey, 

fort preoccup6 contre ces petites Sept. 25, 1666. Le Quesne, 288. 
loges qui servent de refuge aux ^ Le Quesne, 290. 
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tion, and a protective policy ; and recent experience has 
shown that prosperity can very well flourish there with- 
out any increase of entails, for, notwithstanding present 
prosperity, the practice of entailing has lately entirely 
ceased, and indeed modifications have been made during 
the present reign in the opposite direction.^ But as 
the climate and soil of Jersey are alike very productive, 
there is not sufficient ground to infer that either sub- 
division or entails have had any great voice in cripphng 
or promoting the island's welfare.^ 

All our colonized colonies ^ have necessarily started 
under the overshadowing aegis of primogeniture, for 
the law of inheritance is one of those arteries of the 
Enghsh system of which not even a colonist can divest 
himself when he migrates abroad to found a new settle- 
ment.'^ It is, according to Blackstone, one of his birth- 
rights — and that whether he hkes it or no. 

The colonial development of the privilege lends 
itself to figurative illustration. Imagine some mountain 
streamlet dashing down its rocky slope, as it escapes 

^ Le Qnesne, 290. (a.d. 1851.) that Devonshire, with as good a 

' Mr. Le Quesne says (writing in climate and better toil, has a popn- 

1856) : ' The present prosperity of lation only one-fourth as dense as 

the Islands may be considered as that of Jersey. Surely the causes 

due to the industrious habits of the affecting the density of any popula- 

people ; to freedom of conmierce ; tion are its standard of living, its 

to freedom from the restrictions to trade, thrift, and industry, and the 

which it was at one time subjected, soil and climate, infinitely more 

to a freedom which benefits the than any detail such as the impar- 

landholder and the farmer, as well tibility or the subdivision of inheri- 

as the merchant and the consumer ; tances. In France, with subdivision 

and to a spirit of independence and of inheritances, the density of popu- 

enterprise which prevails among lation per square mile in 1891 was 

the people.' 187'8 ; in England and Wales, with 

Mr. Kenny {Essay on Primog, p. impartibility, it was in the same 

51) maintains that the cause of the year 498*0 per sq. mile, 

[prosperous] density of the popula- ' As opposed to colonies acquired 

tion of Jersey is the system of sub- by cession or conquest, 

division of inheritances, and states ^ 1 Blackst. Comm. 107. 
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through nooks and crannies from an ahnost inscrutable 
source, until it joins some sister torrent which dances 
down the opposite valley. They jostle along till they 
meet another stream, and at each bend in the valley 
their widening foam testifies to their increasing strength. 
At last they swell into a river. Now suppose that by 
an unknown power this river is suddenly struck rigid — 
glacierlike. Its whirlpools and eddies are furrows of 
ice ; its cataracts are silent ; its spray is frozen dust. 
It can even be divided and crumpled up, and shipped 
off to a distant clime : and who can say when it arrives 
there whether it will subsist or thaw away ? A moment's 
reflection will show this allegorical history of colonial 
primogeniture not to be grossly extravagant, though ad- 
mittedly tinted with a slight oriental exaggeration. The 
early institution of primogeniture in Europe is almost 
lost in antiquity ; gradually its forces have united, and 
strengthened, until they overran a great part of the 
continent. In its later days it has shown a tendency 
to become stereotyped, and in this condition colonists 
have exported it to their new homes. In some, as will 
be seen directly, it has survived ; in others it has de- 
cayed away.* 

^ The extent to which colonieB 106). It was, however, settled 

have heen permitted to shape the more than a hundred years ago 

law for themselves has been regu- that the king alone could not change 

lated by rather vacillating enact- the laws of conquered or ceded 

ments. In a spirit perhaps savour- colonies — among which most of our 

ing of police supervision, a statute American possessions were in- 

of William III. went out of its way eluded (1 £l£u;kst. Comm. 107), if 

to ' regulate abuses in the plantation they had once been granted a local 

trade,* and enacted that all laws, legislature (Cwmphell v. Hall, 1 

by-laws, usages, or customs in any Cowp. 204 [a.d. 1774] ; Att.-Gen, y. 

of the plantations, which were in Stewart , 2 Meriv. 158). But the 

any ways repugnant to the laws whole question of what colonial 

made in this kingdom relating to laws were valid, and what were 

the plantations, should be utterly void through being passed in excess 

void and ineffective (7 and 8 Will, of authority, remained a somewhat 

III. c. 22, s. 9 ; 1 Blackst. Comm. misty problem till 1865, when it 
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Eoughly, the evolution of the law of inheritance in 
British colonies lends itself to three simple divisions.^ 
In Canada primogeniture has practically disappeared ; 
in the West Indies it has been partly retained and 
partly abolished; in Australia it has been retained. 
Formerly, in Upper Canada the rule of descent of real 
property was the same as that of England; ® but under 
the present law all the children inherit in equal parts, 
and grandchildren stand to receive their parent's share, 
if their parent is dead.^ In Lower Canada equal 
division is the rule, ' without distinction of sex or pri- 
mogeniture.' ® The practice is the same in Nova Scotia,^ 



was declared that any colonial law 
repugnant in any respect to the 
provisions of any Act of Parliament 
extending to the colony should be 
void to the extent of that repug- 
nancy (28 and 29 Vict. c. 63, s. 2). 

^ As the colonies do not always 
publish indexes to their statutes, it 
is difficult, without funiliarity with 
their legal progress, to arrive at the 
precise condition of the law of de- 
scent of real property in any par- 
ticular colony, without wading 
through all the tabulated contents 
of each volume of statutes for every 
year, or series of years, since their 
original colonization. Jamaica has 
a digest till 1872. The Canadian 
provinces have issued at some 
date or other, sometimes recently, 
sometimes not, consolidated or re- 
vised statutes; as also has British 
Honduras. In Australasia the 
Victorian statutes were altogether 
revised in 1890. But, for the pur- 
poses of this treatise, I think the 
general rough classification in the 
text is sufficient. 

« The statute 3 and 4 Will. IV. 
c. 106 (determining the English law 



of descent of real property) was at 
one time adopted by a local Act of 
the legislature of that province. 
Burge, Col. and For, Laws, iv. 123. 

' Ontario, Revised Stats., 1887, 
ch. 108, s. 32. 

® Civil Code of Lower Canada, 
art. 625. The Civil Code of Lower 
Canada came into force on Aug. 1, 
1866. Previously, from the earliest 
colonization of Montreal and Que- 
bec by the French, the 'droit 
d'ainesse * and * pr^ciput * of old 
French seigneurial law obtained on 
intestacy, giving the eldest son the 
choice of the manor-house, of a 
certain amount of land round it, 
and a special portion out of the 
surplus goods that otherwise 
remained for other children. See 
Traits delaloi dea fiefs en Canada 
dcpuis son etablisseTnent, rfc, by 
F. J. Cugnet (Quebec, 1775), pp. 
23-34; also H. Beaublen's Tra/ite 
sur les lots civiles du Bas-Caaiada 
(Montreal, 1832-3, 3 vols.), vol. ii. 
pp. 18-26. 

^ Nova Scotia, Revised Stats. 
(5th series) 1884, ch. 90 ; and 1st 
series, 1851, ch. 115. 
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and in British Columbia.* In New Brunswick the 
eldest son receives a double portion, and the remainder 
of the estate is equally divided.^ The civil code of 
St. Lucia decrees that equal division shall take place 
* without distinction of sex and without regard to pri- 
mogeniture ' ; ^ and the rule appears to be the same in 
British Guiana.'* Trinidad enjoys a unique distinction, 
for it has devised a scheme which strikes an outsider as 
a curious miraclie of ingenuity by way of compromise. 
Primogeniture is abolished among children, but it is 
maintained for collateral relations in the manner set out 
in the note.^ In AustraUa, on the other hand, primo- 
geniture is predominant. New South Wales adopted 
the English law of inheritance so long ago as 1837,^ and 
Victoria expresses its approval of the system by having 
consolidated it in 1890.'^ In the other Australian 
colonies it was imported from the beginning, and has 
remained ; and in New Zealand all English laws exist- 
ing on January 14, 1840, so far as applicable to the 

^ 85 Vict. c. 88, 8. 2 (Brit. Co- deceased child for the share or 

lumb.) ; re-enacted 1888, 51 Vict. c. portion of such child shall inherit 

58, B. 6. equally as co-heirs, bnt as amongst 

' 26 Geo. III. (New Br.) ; Revised collateral relations the same person 

Statutes of New Brunswick (1854), shall be heir who in the like case 

part ii., tit. 80, ch. Ill; 4 Kent, would answer the description of heir 

Comm. 875, note (d). according to the law of England, so 

^ St. Lucia, Civil Code, art. 568. that msJes shall be preferred to 

* Burge, Col, and For. Latoa, iv. females, and the elder brother 
122. shall inherit to the exclusion of his 

* Trinidad, Ordinance No. 24, younger brothers, and the eldest 
1845, sect. 5. Laws of Trinidad, son of the elder brother shall inherit 
Bevised ed., vol. i. 200. * And be it to the exclusion of the brothers of 
enacted. That as amongst the chil- such elder brother.' 

dren or other issue of the "pur- « 7 Will. IV. No. 8 (N.S.W.); 

chaser *' (in the technical sense, the Gary's Practical Stats, of New 

" root of descent "), there shall be no South Wales, i. 901. 

right of primogeniture nor prefer- ^ Victoria, Real Property Act, 

ence of males to females, but such 1890, 54 Vict. No. 1186. 
children and the issue of any 
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circumstances of the colony, have been declared law.^ 
This includes the intestate law of primogeniture. 
Jamaica ® and the West Indian Islands, with the ex- 
ception of the two already mentioned, are likewise 
supporters of primogeniture,^ and the Bahamas have 
incorporated the English Act of inheritance.^ British 
Honduras also lends its weight to this side of the scale.^ 
The net result is that, so far as the adoption of primo- 
geniture by our colonies is concerned, no definite 
deduction as to its merits or demerits, or as to its 
future, can reasonably be drawn. On the one side 
stands Australia ; on the other is Canada, possibly for- 
tified in its choice of sides by the adjoining example of 
the United States ; but it would be a rash conclusion to 
assert that the spirited progress of either great colony 
was due to the absence or presence of English primo- 
geniture. It is not upon such a pivot that the greatness 
of a colony turns. 

The point perhaps most of all to be noticed is that 
primogeniture is not inseparably bound up with pecu- 
liarly aristocratic institutions. A dominant idea is 
abroad that it is the quintessence of an aristocratic 
society, and that its disappearance would be another 
signal for the advance of democracy.^ But no one 
can say that our Australian colonies do not show 
at least symptoms of democracy, nor can the allega- 

« 21 and 22 Vict. c. 2 (New « 7 Yj^t. c. 15 (Bahamas) de- 
Zealand), ' The English Laws Act, clares the English statute 8 and 4 
1858.* Barton, Practical Stats, Will. IV. c. 106 to be in force in the 
of New Zealand^ ii. 1208. colony. 

• Of. Minot'B Digest of Laws of * Compare Consolidated Laws 
Jamaica, p. 298. of British Honduras, Pt. xvi. ch. 

* Burge, CoL and For, Laws, iv. 44. 

122. As to Bermuda, where the ^ See, for instance, Beeve, Law 

law is the same, compare Laws of of Descents, U.S,A,, p. xviii. 
Bermuda, 1885, No. 10. 
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tion be fairly made that primogeniture has there 
resisted democratic tendencies, or proved co-existence 
with them incompatible. Not only does it co-exist 
with democracy, but, judging by its recent re-enactment 
in revised Australian statutes, it is popular within it. 
The estimate that is formed of primogeniture in the 
' iifth continent ' is surely not to be lost sight of in 
gauging its value here. 

I have mentioned the United States. As might be 
expected, their history upon this subject is but scanty, 
for the States have universally rejected the English 
principle.^ Yet, strangely enough, an astonishing want 
of uniformity is displayed among them ; because though 
each state has set up a law of its own, consonant with 
that of the others in general outline, some of them differ 
essentially in matters of detail : ^ — so much so, that the 
Federation may very justly be said to have no general 
law of descents at all.^ The points of difference are 
obviously irrelevant here.® We are only concerned 
with the steps by which eldest sons were deprived of 
their pre-eminence, and it would be as entangling as 
tedious to drift away into backwaters. Before the 
Declaration of Independence, the English law of primo- 
geniture prevailed in several of the States. It had been 
adopted in Pennsylvania,^ in Massachusetts,^ in Mary- 

^ Surge, Col. and For. Laws, the eldest son a double portion; 

iv. 126. and thus the law continued until 

® Washburn, Amer. Law of 1794. 4 Kent, Comm. 875, note 

Beal Prop. ii. 404. (d). 

' Reeve, Law of Descents, U.8.A. * In Massachusetts the Act of 

p. ii. 1692 for abolishing primogeniture 

^ These various material differ- likewise gave a double portion to 

ences are set out by Washburn, the eldest son (Hutchinson's Hist, 

uhi «tf/?. pp. 408-489. See Burge, of Mass. ii. 66), but equal division 

iv. 127-149. is found substituted in the Revised 

p The Pennsylvanian Act of 1688 Statutes of 1886, Part II. tit. 2, ch, 

abolishing primogeniture still gave 61. 
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land,^ in Ehode Island;^ and in New York, New 
Jersey, Virginia, the two Carolinas, and Georgia it was 
in force until the Eevolution.* It may be considered 
to have received its deathblow early in the revolution- 
ary war, when JejQferson brought the whole weight of 
his disinterested and powerful influence to procure its 
abolition by the Assembly of Virginia.^ The previous 
history of entails in that State afforded a pecuHar 
vantage-ground to the assailants of primogeniture. For 
in the reign of Queen Anne, the English law against 
perpetuities® had been strangely modified, or rather 
abrogated ; so that there was no power of cutting off an 
entail by fine or recovery, or in any other way than by 
the great expense of obtaining a private bill from the 
Assembly : ^ and accordingly circumstances threatened 
to unveil the same deadlock, as was at one time the 
curse of Scotland.^ It is true that primogeniture and 
entails are by no means identical, but they are often 
allies, and in the sulphurous atmosphere of rebellion it 
is easy to conceive that the faults of the one may be 
visited upon the other. Jefferson — it is a matter of 
history — carried all before him ; his proposals were well- 
timed, and were victorious ; and the English system 
melted fast away under the fiery rays of the reforming 
power. It can hardly be claimed to have left a trace 
even in the states which continued to allow a double 
portion to the eldest son,^ and indeed the old New 

2 Maryland gave up the system * Lord Brougham, Stateatneriy 

of primogeniture in 1715. Equal <fc. iii. 243. 

division was substituted. 4 Kent, " Ante, p. 49. 

Comm. 376, note (d). "^ Lord Brougham, Statesmeuy 

' In Rhode Island primogeniture dc. iii. 242. 

gave way to equal division in 1770. ® Ante, p. 60. 

lb. ^ After the Declaration of Inde- 

^ 4 Kent, Comm. uhi aup. pendence, an eldest son still re- 
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England laws, after the Declaration of Independence, 
expressly spoke of this double portion as being ' accord- 
ing to the law of nature and the dignity of birthright,' * 
and ignored the possibility that it could be derived from 
England. At the present day nothing of the old practice 
remains. The repeated division of landed property is 
said not to have been injurious hitherto ; ^ and owing 
to the unparalleled capacity for expansion in the West, 
as well as the comparative scarcity of the population, 
and the fertility of a new soil, no inconvenience on 
account of it is likely to be felt for many years to come. 
The principle of division has in fact become so much 
ingrained by long prescription, that a feeling of injustice 
has grown up throughout the States against a testator 
who does not devise his property equally among his 
children. The feeling has grown so rapidly, and the 
prevailing law of intestate succession has so deeply 
infused itself into the customary common form of a will, 
that more than thirty years ago Mr. Beresford-Hope 
was able to tell the House of Commons that no American 
dared leave his land to his eldest son, although there 
was no law of compulsory division ; and he observed 
that there was only one family in the State of New York 
who had had the boldness to disregard this popular 
feeling, and that that one was of Dutch descent, and 

ceived a double portion in Fennsyl- heritances, as well as personal 

vania, MassachusetLS, Connecticut, estates, should descend to the next 

and Delaware. In Pennsylvania of kin, assigning a double portion 

this law was in force till 1794, and to the eldest son. 4 Kent, Comm. 

in Connecticut till 1792. It is curious 375, note (d). 

that in the Abstract of the Laws of ^ Massachusetts, Collection Hist. 

New England, a code digested by the Papers, p. 168, v. vi. 

Eev. Mr. Cotton, and published in * M*Culloch, Treat. Succ. 138. 

the time of the Commonwealth in Of. Arthur Young, Travels in 

1655, it had been ordered that in- France, 1787, &c., p. 410. 
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had probably inherited the national obstinacy of 
Holland.^ Being well acquainted with Holland himself, 
he was specially quaUiied to make such a comment 
upon the Dutch character. 

^ Hansard, Pari. Deh.<, 3rd ser., vol. clii. 1146. 
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CHAPTER IV 

ROYAL SUCCESSIONS: EBB AND FLOW OF PRIMOGENITUEE 
IN FRANCE 

There is, I suppose, considerable irony in beginning a 
chapter on France with a lengthy parenthesis on royal 
successions. France, in truth, has now little enough in 
common with royalty : may-be, had it possessed some- 
thing of the ballast of its influence, the disastrous spe- 
cies of evils exemplified two or three years ago by the 
Panama scandals would be more readily staved off, and 
sapped at the root. But though modem France is as 
distantly removed from the question of royal successions 
as the equator is from the poles — subject always to 
those peculiar underlying maelstroms of opinion wliich 
are almost a French monopoly, and render forecast of 
the future far hardier than a meteorological speculation 
— its history distinctly reflects a stronger light upon the 
darkness of the general topic than does that of any 
other country in Europe. Its history in this respect is 
like a silver star in the shower of a bursting rocket, 
which catches the spectator's eye, and seems to add 
lustre to the red or blue or green coruscations that float 
away with it on the consuming breeze. It illumines its 
own path, and throws light upon the track of its 
fellows. 

Succession to thrones and succession to property 
have followed each other's footprints with far less 
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deviation in the West than in the East; and it stands on 
record that primogeniture in the West has been of the 
highest political value in averting internal discord and 
civil war.^ Neither France, nor any other western 
European country, can furnish even to tradition 
repeated instances of the wholesale family massacres 
which became quite a conventional accessory of the 
death of an Oriental potentate. There is no recorded 
parallel to the infamies attending some of the Ottoman 
successions. The Shahs of Persia and earlier Indian 
princes were scarcely more discriminating than their 
imperial brothers of Turkey. Unscrupulous family 
murder commonly inaugurated their reigns. Portions 
for relations or younger children were more con- 
veniently allotted by the sword than by financial allow- 
ances. Mahommed 11., it is said, declared that 
fratricide was a rule of the Ottoman State ; and Ma- 
hommed m. put the maxim into practice by slaughter- 
ing nineteen of his brothers, as well as twelve of his 
father's wives whose condition might have endangered 
the security of his succession.^ Aurangzebe, among 
the Great Moguls, quite ignored precedent by mas- 
sacring only two of his brothers and the son of the 
eldest of them, after having established himself on the 
throne by deposing his father : and Afghanistan has 
notoriously been the theatre of similar scenes.* Even 
the Eomano-Byzantine Empire, which might have been 
supposed to have been more civilized, is unfortunately 

^ Maine, Early Law and Cub- and so on, through thirteen other 

t&m, 125, 131, 133. In the early degrees of relatives. Gans, Erh- 

laws of Norway, it is remarkable rechty iv. 584-5. 

how unequivocally it is laid down ^ Maine, Early Laiv and Cub- 

that the royal succession belonged tom^ 137. 

to the eldest son, then, failing the ^ Of. Elphinstone, Account of 

eldest son, to the eldest grandson, Caubul, 199. 
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not exempt from charges in the same revolting category. 
The chief general exception is found among the Jews, 
where the first-born was the king's successor by law,* 
and family massacres were therefore less a matter of 
routine. For there is a perceptible dijQference between 
the sensibility aroused by a rule granting the royal 
succession to the eldest son, and a rule, such as that 
among the Sultans of Turkey, necessarily conceding 
it to the oldest living male of the family.^ In the 
former case the eldest son takes under the dignity of, 
and general respect for, his position ; in the latter the 
rule is based upon the supposed fitness of the recipient. 
If the recipient is not fit, or there is another candidate 
whose ambition or self-sufficiency allure him to hold a 
high opinion of his own talents, every prejudice of 
rivalry and hatred is stirred up, and the jealousy 
culminates in domestic murder. 

But historical France is devoid of such instances as 
these.^ Its earlier period displays a recurring practice 
of apportioning the kingdom between all the sons of the 
deceased chief, just as a large estate of private property 
might have been divided. They each became kings of 

* 2 Ghron. xxi. 8. By Divine stated has been generally applied, 

appointment, however, Solomon will be found in the Encyclopedia 

was anointed to the succession in Britcmnica{9ihed,), 9.v. * Turkey,* 

preference to his elder brother p. 652. It contains a list of the 

Adonijah. See Smith's Diet Bible, Sultans, with a table showing their 

art. ' Birthright.' respective parentage. 

^ The rule of the descent of the " The murder of the children of 

sovereignty among the Sultans is Clodomir by their two uncles Glo- 

illustrated by Sir H. Maine, Early taire andChildebert (sons of Clovis) 

Law aatd Custom, 186. See, how- was merely a piece of barbarous 

ever, Anc. Law, 242, where the treachery, and was not instigated 

same author throws some doubt by any pretended rZatVn to the suc- 

upon the invariability of its devo- cession. See the account in Miche- 

lution. A very instructive table, let, Histoire de France, i. 222- 

showing that the rule as above 225. 
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various districts, to which they were either nominated by 
their father before his death, or which they distributed 
immediately afterwards by arrangement among them- 
selves. On the death of Clovis in 511, his dominion 
was quartered between his four sons, according to the 
Teutonic usage."^ In 561, on the death of Clotaire, 
his consolidated kingdom suffered a like partition 
between four sons ; and the two sons of Charles Martel, 
and the two sons of Pepin the Short (one of whom was 
Charlemagne), followed the precedent that had been 
set,^ though, indeed, in strictness the sons of Charles 
Martel only possessed the rank of mayors of the palace. 
Charles Martel himself owed his leadership to one of 
those periods of dissolution which in all eras have 
brought opportunity to an intrepid spirit, and his is a 
good example of that class of anarchical successions when 
all rules of priority fall into abeyance. His son, Pepin 
the Short, so acquitted himself as to be able to oust the 
then demoralised Merovingians, and obtain the Pope's 
sanction to his own coronation as king. His accession 
opens a new period. Previously the Prankish rule of 
royal succession had been practically hereditary,^ but 
the mayoralty of the palace had been elective. Hence- 
forth there was to be a change. When the white heat 
prevalent during Pepin's accession had cooled away, the 
two offices of kingship and mayoralty emerged in a 

' Michelet, Histovre de France, i. pectation would be such as to con- 

221 ; Hallam, Middle Ages, i. 4. stitute a moral claim never to be 

' Michelet, Histovre de France, defeated or contested, provided no 

i. 230, 824. impediment, such as his minority 

^ See a learned note in Hallam, or weakness of mind, stood in his 

Suppl. Notes, p. 99, and Middle way. It is often difficult to gene- 

Ages, ii. 154. He thinks that the ralise from particular instances, 

nearest heir had not a strict right because it is not always easy to dis- 

to the throne ; but if he were of full tinguish acts of violence from acts 

age, and in lineal descent, his ex- of right. 

G 
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State of complete fusion. The Crown became elective 
like the old mayoralty, because the people chose the 
sovereign; and yet it remained hereditary, because 
their choice was always limited to the same family : and 
the wills of Charlemagne and his son Louis the Debonair 
acknowledged and acquiesced in the new arrangement.* 
It calls to mind the old practices of Irish tanistry and 
elections among Scottish Highlanders,^ and it is the main 
connecting Hnk with similar constitutions in more 
recent times. Its most famous after-type, the throne 
of the Holy Eoman Empire, that Empire which Voltaire 
has indelibly branded as neither Holy nor Eoman, was 
filled by election to its own irreparable misfortune, with 
a strong tendency towards the hereditary principle of 
succession as the only possible antidote to the dissen- 
sion which election caused. Anciently the Emperor was 
chosen by fifty-four great princes of the Empire, besides 
bishops and cities,^ but in the fourteenth century 
Charles IV. reduced the number of electors to seven, 
and it was afterwards enlarged to eight and nine.* The 
mode of election collapsed with the subjugation of 
Erancis I. by the Emperor Napoleon in 1806, and the 
present German Empire is hereditary, recognises the 
law of primogeniture, and excludes women from the 
imperial dignity.^ Denmark cherished the elective 

* Montesquieu, Eap. Lois, xxxi. ' P. 12, ante. As to the Scottish 

chaps. 16, 17. 'Quern populus Highlanders, compare Maine, EorZy 

eligere velit, ut patri suo succedat Law and Ctutom, 186. 

in regni haereditate *— note to ch. * Sir T. Craig, Bight of Sue- 

16. The coronation oath of Louis cession, 27. 

the Stammerer (le B6gue), who * Statesman's Year Booh, sub 

come to the throne in 877, is given tit. German Empire. Compare 

in chap. 17. * Moi, Louis, constitu^ Freeman, Comparative Politics, 

roi par la mis^ricorde de Dieu, et 182. 

Telection du peuple, je promets . . .' * Maine, Early Law and Cos- 

Charlemagne had died in 814, torn, 157. 
Louis the Debonair in 840. 
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principle from the earliest times, but the Crown, never- 
theless, remained in the house of Oldenburg from 1448 
till the extinction of the dynasty in 1863, although it 
was not made hereditary by right till 1660.^ Sweden 
was elective till 1544, when Gustavus Vasa so endeared 
himself to his subjects that they confirmed the suc- 
cession in his family; and Bohemia, Hungary, and 
especially Poland, have at various times bestirred the 
cauldron of European history by the perilous vapours 
which the elective system generated, and to which it 
denied a safety-valve.'^ The list cannot be closed with- 
out mentioning, in his temporal capacity, the Pope ; and 
it is a matter of regret to have to recall, by way of 
emphasising the evils of an election system as opposed 
to a fixed rule of descent in an evil age, the trickery 
and corruption, and the wanton violence and ravages, 
that corroded a new election to the Holy See.® It 



* statesman's Year Book, eub 
tit. Denmark. See p. 165, note 2, 
m£ 

' The Bohemian Crown became 
elective in 1458, when the shrewd 
and able Protestant noble, George 
Podiebrad, ascended the throne. 
The Crown of Hungary was inde- 
pendent and elective from its foun- 
dation (a.d. 1000) till the year 1526, 
when both Hungary and Bohemia 
were united under the Austrian dyn- 
asty. The misfortunes of Poland 
are too well known to need recapi- 
tulation for the present purpose. 

8 * During that anarchy which 
ensued upon the fell of the Carlo- 
vingian dynasty the Bomans ac- 
quired an independence which they 
did not deserve. The city became a 
prey to the most terrible disorders ; 
the papal chair was sought for at 



best by bribery, or controlling influ- 
ence, often by violence and assas- 
sination ; it was filled by such men 
as naturally rise by such means, 
whose sway was precarious, and 
generally ended either in their 
murder or degradation. For many 
3'earB the supreme pontiffs were 
forced upon the Church by two 
women of high rank, but infamous 
reputation, Theodora and her 
daughter Marozia.* The papal 
elections ' were the object of strug- 
gling factions among the resident 
nobility.' Hallam, Middle Ages, 
i. 357-8. 

It was customary, writes Sir T. 
Craig, in a book published in 1703, 
Uo chuse an old, infirm, decrepit 
man to fill that chair, that there 
may be room the sooner for another 
candidate after his death. How 

6 2 
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might have been hoped that the cloak of religion would 
have curbed some of the excesses which were perpe- 
trated, but, alas ! such a wish has too frequently in 
history betrayed a want of knowledge of human nature, 
and proved itself an idle dream. 

It is, however, to be observed that even in a better 
age the evils of an election system are not always 
averted. In its purest form in contemporary politics 
it is the axis of republican advance, and its admirers 
would doubtless point to France and the United States. 
But without disparagement of the respective occupants of 
the highest position in those countries, it is notorious 
that candidates for presidencies are apt to be second- 
class statesmen, men who have nothing to whitewash 
because they have been unknown, and who are not 



many Popes have been killed ? 
How many compelled to die ? How 
many of them poisoned? These 
are no nncommon ways there, for 
making room for the promotion of 
a successor.* Craig, Right of Suc- 
cession ^ 36. The infamous Boderigo 
Borgia (Alexander VI.) threatened 
all the Cardinals, as they entered 
the Conclave to choose a new Pope, 
that unless they chose the person 
he should name, they should never 
come out alive. Whereupon they 
yielded their power of selecting a 
Pope to him, and he chose himself. 
lb. 39. But from another point of 
view this was not all. *The 
Cardinals,' Sir T. Craig says, * tho' 
men sometimes most nobly de- 
scended, and of great learning, are 
nevertheless constrained to use 
military force, for quelling all 
tumults at the election ; yet all their 
care is not sufficient to prevent the 



breaking open the doors of all the 
prisons, and setting at liberty not 
only prisoners for debt, but all sorts 
of criminals also; and sometimes 
killing the jailor 8. . . . It has been 
observed already at Bome by good 
men there, and deserves to be re- 
membered, that many delay to 
commit the blackest crimes until 
the Pope be given over by his phy- 
sicians, and his recovery or life de- 
spaired of; then they make them- 
selves ready to perpetrate the 
horridest, the most unnatural and 
cruel villanies, being well assured 
of impunity at the election of a 
new Pope. . . . And when they 
have done all those horrid crimes, 
safely go to prison, as knowing well 
that the prison doors are forthwith 
to be broken to pieces, and that a 
Plenary Indulgence, for aU enor- 
mities committed, will ensue.' 
Craig, Right of Succession, 86. 



IV. PRIMOGENITURE AND NATIONAL CONSOLIDATION 85 

always fitted to stand a test crisis ; and, what is equally 
important under the conditions of modern progress, the 
commerce and business of the country are sacrificed at 
stated intervals to be dislocated by the ferment which 
every presidential election entails. Electoral corruptness 
in the despotic ages took the form of family murder ; 
in the nineteenth century it asserts itself in the milder 
guise of jobbery. That is a vast improvement; but it 
is misleading to look at the comparatively roseate 
colours of a republic like the United States without 
glancing towards the republics of South America, where 
the elective system of the most recent patent reigns in 
unchecked glory. A second glance is scarcely needed; 
and it conveys to the mind by contrast some advantages 
of a fixed rule of primogeniture. 

To take up the thread of French royal succession 
after the death of Charlemagne. The reigns of his de- 
generate successors let France drift through a period of 
confusion, tossed in an angry sea and amid conflicting 
currents like a ship without a helm. The nobles became 
more independent, and in their hands the elective sys- 
tem of succession gained ground, in spite of a certain 
prepossession which they seem to have retained for an 
hereditary dynasty. It was obviously a time of transi- 
tion ; the end would come with the appearance of the 
destined leader ; and the man for the opportunity was 
Hugh Capet. In 987 the barons chose him as their 
king, and his accession was the foundation of the feudal 
monarchy of France. It is a great beacon in the his- 
tory of regal primogeniture. The national individuality 
which ensued was the basis upon which rested, for 
many centuries, the unity of the dynasty ; ^ or rather, 
it is probably more correct to say that the unity of the 

® Michelet, Histoire de France, ii. 72. 
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dynasty, deriving its strength from primogeniture, was 
the basis of national individuality and national consoli- 
dation. For, strange as it may seem, not only did the 
descendants of Hugh Capet maintain the Crown of France 
in unbroken male line down to the Eevolution — a fact 
which is all the more remarkable when it is reaUsed how 
amazingly often great families have become extinct,^ but 



^ The English Peerage brings 
many examples certainly to hand. 
* After William of Normandy had 
won at Hastings the broad lands of 
England, he partitioned them 
among the chief commanders of his 
army, and conferred about twenty 
earfdoms; not one of these now 
exists, nor one of the honours con- 
ferred by William Bufiis, Henry I., 
Stephen, Henry II., Bichard I., or 
John. All the English dukedoms, 
created from the institution of the 
Order (by Edward III. 1387), down 
to the commencement of the reign 
of Charles II., are gone, except only 
Norfolk and Somerset, and Corn- 
wall, enjoyed by the Prince of 
Wales. . . . The earl's coronet was 
very frequently bestowed under the 
Henrys and the Edwards: it was 
the &vourite distinction, besides 
being the oldest ; and yet, of all the 
English earldoms created by the 
Normans, Plantagenets, and Tudors, 
eleven only remain ; and of these 
six are merged in higher honours, 
the only ones giving independent de- 
signation being Shrewsbury, Derby, 
Himtingdon, Pembroke, and Devon. 
The present House of Lords cannot 
claim among its members a single 
male descendant of any one of the 
barons who were chosen to enforce 
Magna Charta, or of any one of the 
peers who are known to have fought 
at Agincourt. ... Sir W^illiam 



Dugdale's History of the Baronage 
of England, published in 1676, 
contains all the English peerages 
created up to that time. The index 
of these titles occupies fourteen 
closely printed columns, a single 
one of which would easily include 
the names of all the dignities that 
remain now out of the whole cate- 
gory.* The above long extract is 
taken from the Preface to the late 
Sir Bernard Burke's Dormant and 
Extinct Peerage, In his Viciasi- 
tudes of Familiea (iii. 26) Sir Ber- 
nard says, ' At the death of Queen 
Elizabeth the number of the peers 
was about sixty, . . . nearly forty 
of which titles have now perished.' 
* It is a fact no less strange than 
remarkable,' he further wrote (Pre- 
fieuse, Dormant and Extinct Peer- 
age), that the more conspicuous a 
man is for his great mental powers, 
the more rarely does he leave a 
representative to perpetuate his 
name. Neither Shakespeare, nor 
Milton, nor Marlborough, nor 
Napoleon, nor Walter Scott, nor 
Chatham, nor Edmund Burke, nor 
Wilham Pitt, nor Fox, nor Canning, 
nor Macaulay, nor Palmerston, has 
a descendant in the male line now 
living.' But for the special reasons 
which may account for this, cf. Sir 
F. Galton's Hereditary Genius, p. 
131 sq. (London, 1869). 
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the strict law of succession by primogeniture was so 
potent that it overbore the opposition that was mani- 
fested against the Huguenot faith of Henry of Navarre. 
Since the first Eevolution, the rule of primogeniture in 
succeeding to the French throne has been somewhat 
tempered by political considerations; but, generally 
speaking, the rule has now been adopted everywhere in 
Europe where sovereignty exists, with the exception of 
Turkey : and it is to be presumed that were any question 
now to arise with regard to it, the difficulty would be 
settled by reference to the rules of succession to private 
estates. 

There is only one more offshoot to which the fore- 
going inquiry draws attention. What qualification or 
control has been imposed upon royal succession by 
primogeniture through the agency of the so-called Salic 
law? In the private property of feuds proper, in 
ancient times, the very essence of their military nature 
had originally excluded women and monks from suc- 
ceeding to or receiving them.^ It was ridiculous and 
impolitic, it was thought, to admit such an anomaly into 
the elaborate structure of feudal society. But later on, 
in private property, the spirit of the feudal law was 
overlooked or forgotten. For a time, before primogeni- 
ture was fuUy established, a lord had been able to 
bestow his feud on whichever of his sons he thought 
proper : * and if he had no sons, was it not reason- 
able that he should be entitled to single out one of 
his daughters? Eldest sons supplanted their younger 
brothers : might not eldest daughters, in default of sons, 
supplant their younger sisters ? This was at any rate 
the case in England, at least as early as the reign of 
Henry 11., so far as to give the eldest daughter the 

'' Wright, Tenures, 28. ' 2 Blackst. Comm. 216. 
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principal mansion,^ and in Holland primogeniture 
presently obtained such universal ascendency, that if 
there were no sons, the eldest daughter became heiress 
in preference to all her relations, near or distant, no 
matter her sex, or the amount of property concerned.^ 
The analogy between eldest sons and eldest daughters 
was historically incorrect, but it had triumphed. 
Might not its general application to royal successions 
be the expected sequel ? ^ The matter remained long 
of doubtful issue. That women were forbidden to 
ascend the throne by any * Salic ' law — in other words, 
that the legal manual or procedure of the Salian Franks 
contained any such prohibition — is a complete and 
absolute fiction.^ The state of the case was really as 
follows. In the earhest fiefs of private property women 
had been (as has been shown) excluded from the suc- 
cession. Hence in 1328, when the notables were called 
upon to decide between the rival claims to the French 
throne, the unbroken continuance of the male line of 
Hugh Capet misled them into fancying that the rule of 
excluding women applied to the Crown also.® At all 
events they remembered nothing else, and they there- 
fore adjudged that the Crown could not descend to 
women, nor be claimed through them. Froissart 
clenches the matter by quaintly assuring his readers 

* Glanvill, lib. \ai. 8. With re- Low, xviii. 22, ad fin. 

spect to other property, in default of ^ Maine, Early Law and Cus^ 

sons, all the daughters inherited in tom, 144. See Hallam, Middle 

equal shares. lb. Ages, i. 46. 

^ 'At feudi HoUandicinovi prima ® *Cependant Tanoienne inha- 

successio filio defertur primigenio : bilet^ des femmes a laiss^ encore 

secunda fihae natu majori: tertia quelques vestiges dans nos lois; 

ex filio fili&ve nepoti.* Neostadius, ainsi eUes sont ezclues de la cou* 

Be feudiHolUmdici succ. (Elzevir), ronne, qui est la source de tons les 

p. 15. fiefs.* DaUoz, B^jp. xli. 147, s. v. 

^ Compare Montesquieu, Esp. * Succession.' 
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that the throne of France was so noble that by no 
possibility could it go to a woman, nor, therefore, to a 
woman's eldest son ! ® The decision of the notables was 
given on the occasion of Edward III/s claim to the 
French Crown through his mother,^ and it led to that 
desultory war of ambition which lasted nearly a century 
and a quarter, with perhaps the only permanent result 
that the Salic law was reconfirmed in a country where 
it had already been pronounced to be established.^ 

In modem Europe the vast preponderance of opi- 
nion is against the English rule admitting women to 
the throne. They are excluded in Austria-Hungary, in 
Belgium, in Denmark, throughout the whole of Ger- 
many, in Greece, Italy, Eussia, and Turkey ; and of 
these countries two, Austria and Eussia, have prospered 
under the government of queens, and have since altered 
their law of succession to exclude them.^ In agree- 
ment with England are Holland, Portugal, and Spain. 
Whether it is thought that feminine rule has a tendency 

* ' Les douze pairs et les barons Stephen and Henry II. had formed 
de France . . . vouloient dire et precedents for deriving a royal title 
maintenir, et encore veulent, que le through a female line. 

royaume de France est bien si noble ^ The spread of the rule is illos- 

qu*il ne doit mie aller d femelle, ni trated by the fiact that during the 

par consequent au roi d'Angleterre reign of Kobert the Steward in 

son ains-nd fils.' Froissart, Chron, Scotland (1871-90) several Acts 

1. i. pt. i. ch. 4. There may have were passed in favour of the strict 

been some excuse for the American line of male succession, and < to 

schoolboy who defined the Salic law remove the uncertainty and evils 

as * a law which excludes all women of a succession through females,* 

and the descendants of women Innes, 8c, Legal Antiq, 109. 
from the throne.' ' Li Eussia the exclusive devolu- 

* Sir Henry Maine has argued tion of the Crown through males 
(Early Law a/nd Custom, 139 seq.) to males was first introduced by 
that Edward III. had a slightly the Emperor Paul I. (1796-1801). 
greater vestige of plausibility in Maine, Early Law and Custom, 
making his claim than historians 158. See also D. McLennan, Patr, 
usually allow him, and it is fair to Theory, 89, for statement of the 
recollect that in England both older Russian law. 
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in the long run to diminish some kind of power which 
may be essential to the dignity of the Crown, or whether 
convenience or propriety dislike to thrust upon a 
woman certain questions of military or legal admi- 
nistration, or whether under her rule sentimentaUsm 
is supposed to be too predominant, it is not worth 
while to speculate ; but the conclusion remains that a 
majority of European nations have agreed to condemn 
feminine sovereignty, and that there has actually been 
a retrogressive movement in the great empires both of 
the Catharines and of Maria Theresa. 

It is now full time to return to the more direct sub- 
ject-matter of this chapter, and cursorily to scan the 
history of primogeniture in feudal France ; but it would 
be gratuitous repetition to recapitulate again the steps 
of imperial disintegration which Charles the Bald and 
his predecessors allowed themselves to tread.'* Suffice 
it to recall that, after the manner of unwitting advocates 
of disintegration, they made concession after concession, 
until their nobles became kinglets, and the fortresses of 
hereditary succession and of primogeniture became 
impregnable ; and it was no slow transition by which 
the lustre of the Crown of Charlemagne was deflected 
and partitioned among self-constituted suzerains. The 
circumstances were never the same in England. Here 
the squirearchy, yeomanry, and freemen were inde- 
pendent enough and strong enough to throw an appre- 
ciable weight into the scale, at one time with the nobles 
against the Crown, and at another with the Crown 
against the nobles, and the balance of power on either 
side was never very preponderant ; ^ but in France 

* See ante, p. 19. pendent spirit to the fact that the 

' The English squirearchy and nobles were too weak to cope with 

yeomanry owed much of their inde- the power of the Crown, without 
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matters were otherwise, and it was doubtless owing to 
the excessive power which the nobles encompassed, 
supported as it was by the buttress of hereditary fiefs, 
that there came about that great upheaval which 
scattered broadcast every mosaic of the ancien regime. 
For the power of the nobles was so unassailable, that 
even in the days of the Grand Monarque, when the 
royal radiancy had risen to its zenith, and feudal mag- 
nificence had proportionately diminished, the people 
were never able to shake themselves free from the 
meshes of feudal control. Everyone was either a tyrant 
or a slave— or both, for subinfeudation was almost 
universal : there was no intermediate class : ® the tough 
network of vassalage and villeinage had stifiened into 
Promethean chains. 

There is a false notion, very commonly entertained, 
that up to the Eevolution the ordinary law of France 
exclusively countenanced and nurtured primogeniture, 
and the misconception is, perhaps, fostered by a vague 
sentiment that equal division could not have subsisted 
in the rarefied air which contiguity to noblesse is sup- 
posed to have engendered. The idea emanates from 
a curious inversion of circumstances. The old law of 
France was a law of equal or nearly equal division.^ 
One of the appendages of fiefs proper, it will be re- 
membered, was the condition of military service ; and 
the idea of a right of primogeniture would specially 
come into existence where military service rendered the 
indivisibility of the fief a necessity.® When military 
service was relaxed or abolished through the weakness 
of the King, the old law was partially reinstated, or at 

Bolioiting them for co-operation and p. 39. 

assistance. 7 Maine, Early Hist, Inst 122. 

• Buckle, Hist, Civ. h. 119, 120. a Laboulaye, Droit de ProprUte, 

As to subinfeudation, see ante, 419. 
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any rate received a reactionary impulse, so that gene- 
rally younger sons acquired a right to some form 
of provision out of the family fief ; ^ but the law had 
been so clogged and trammelled, and even superseded, 
by the diversity of local customs, the introduction of 
which the ascendency of military service had inspired, 
that about half the country remained regulated by the 
feudal traditions and customs which had set in. The 
district which these customs chiefly imbued was the 
north of France, and it accordingly became known as 
the pays de droit coutumier} Many of the customs in a 
greater or less degree favoured primogeniture, especially 
those of Paris,^ Normandy,^ Picardy,'* and Orleans;^ 



* See note 5, on this page. 

' Dalloz,i?4p> vol. XXX. p. 46, s. v. 
* Lois.' See Maine, Anc, Law, 84. 
The division into pays de droit 
coutumier and pays de droit icrit 
is found as £eu: back as in the edict 
of Pistes, under Charles the Bald, 
in 864. HallaiD, Middle Ages, i. 
151, note. The independence of 
the French nobles produced an 
enormous variety of customs. The 
whole number of customs collected 
and reduced to certainty in the 
sixteenth century amounted to 285, 
or, omitting those inconsiderable 
for extent or peculiarity, to 60. The 
earliest written customary in France 
is that of Beam, which is said to 
have been confirmed by Viscount 
Gaston IV. in 1088. Hallam, ib, i. 
182. 

^ Pothier, G^wvrc*, viii. 44 ( Trot W 
des Suec, art. 2, § 1) ; Dalloz, Bep, 
vol. xH. p. 147, 8. V. * Succession.' 
Burge, Col, and For, Laws, iv. 63. 

' Burge, loc. cit, iv. 75. 

* Coutumier de Picardie, p. 178, 
&c. 



* Pothier, viii. 44 {Traiid des 
Succ, art. 2, § 1) ; i. 540 (coutume 
d'Orl^ans, art. 805, &c.). 

* Les coutumes variaient d. Tinfini 
sur la mesure de cette prerogative.' 
Dalloz, Zoc. cit. The primogeniture 
of feudal France was usually quali- 
fied by a compulsory charge on the 
real estate for the maintenance and 
portions of the daughters and 
younger sons. Kenny, Essay on 
Prvmog, 70. Among the nobles, 
the eldest son received the priciput 
or main estate, and the younger 
sons received * appanages,' for which 
they did homage to their elder 
brother or his superior lord. Lafer- 
ri^re. Hist. Droit frangais, p. 156. 
See also Hallam, Middle Ages, i. 
87, 175. In some districts, however, 
the youngest son was heir by cus- 
tom, like borough-English in Eng- 
land. Montesquieu, writing in 1748, 
says that he had heard that such a 
custom still prevailed in his time in 
the Duchy of Kohan in Brittany 
{Esp, Lois, xviii. 21). 
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and even Divine right was put forward as an argument 
for its maintenance.^ But in the south of France, the 
pays de droit ecnt, the privilege of eldest sons had a 
harder task to establish itself, for it had to make an 
onslaught upon a country where the influence of the 
Eoman law of equal division was strong, and feudalism 
had made less way ; and the tactics it adopted (if the 
expression may be used) were both ingenious and suc- 
cessful. The Eoman law had allowed soldiers on active 
service to leave their property just as they pleased — to 
whom they would ; they were under no restrictions to 
make an equal division, or indeed a division at all.^ 
What, then, prevented a chivalrous and aristocratic 
spirit of interpretation from extending the meaning of 
the Eoman words * soldiers on active service ' so as to 
include the knights, chieftains, and feudal lords, who 
were the ornament and bulwark of the social organisa- 
tion of Languedoc or Provence ? The plan would not 
infringe the prejudices of Eoman law or interfere with 
peasant customs, and the feudal chiefs would at the 
same time be at liberty to leave their estates to their 
eldest sons, thus not only concentrating their own 
power, but gratifying that posthumous pride of found- 
ing a family, ' that last infirmity of noble mind,' ® which 
is an inherent source of self-congratulation to human 
nature. The contrivance succeeded to perfection ; and 
though primogeniture was never the general law of 
France even at the outbreak of the Eevolution, it 

^ In the summary before me of d'ainesse semble etre de Droit 

art. 71 of the Coutumes d* Amiens divin.' P. 178. 

(Picardie), after the statement that ^ Justinian, Inst ii. 11, and see 

eldest sons have an equal privilege notes in Dr. Moyle's Justinian 

alike in successions to nobles and to (Oxford, 1888), p. 241. 

roturiers, the remark is hazarded * Milton, Lycidas, 71. 
that *rorigine de la prerogative 
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obtained a footing in the north and south through 
different canals to such advantage, that it was able to 
retain a firm hold upon the feudal tenures of the 
country up to the days of Louis XVI. It was into the 
roturier or non-noble tenures that as a general rule it 
did not permeate.® There was not the same cause why 
it should. 

Eoman law, however, was indirectly concerned 
with the popularisation of primogeniture in another 
respect than with regard to fiefs in the south of France. 
It may fairly be considered the original source of 
French entails or * substitutions,'^ for although the 
Eoman substitutio wore a very different complexion 
from its French derivative, similar features are percep- 
tible in both.^ An explanation of French substitutions 
in detail would here be somewhat profitless. In every 
country the history of entails has more or less the same 
characteristics, and it is curious how similar their 
development has everywhere been, notwithstanding the 
varying conditions that have affected it. Where entails 
have existed, they have always tended to perpetuity at 
some stage or other, and perpetuities have invariably 
been the curse of their system. In France, after they 

^ See Dalloz, B6p. vol. xli. p. form of disposition was admitted, 

148, sect. 18. Gans, Erhrecht, iv. for several coutumes excluded it 

182, • Das Recht der Erstgeburt altogether) was virtually what we 

steht in genauer Bertlhrung mit der should call a perpetual family en- 

Lehnfolge.* tail, 'on substituait ind^finiment. 

* Laurence, Essay on Primog Ajoutez que, conform^ment & 

51. Tesprit des institutions f^odales, 

' The Boman substitutio vul- cet ordre de succession perp^tuel et 
ga/ris was that by which a testator, particulier k chaque famille se 
after having instituted an heir, r^glait le plus souvent de mMe en 
nominated a second or* substituted' m&le et d*ain^ en d'ain^.' Dalloz, 
heir in case the first should for any B^p. xli. pp. 3, 4. French substitu- 
cause decline to accept the inhe- tions were really more akin to 
ritance. Just. Inst ii. 15. The Eoman fideicommissa than to Bo- 
French substitution (where such man substitutiones, Cf. p. 130, inf. 
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had grown up and increased in strength and intensity 
for a century or two, they followed the conventional 
course, and it became a matter of public policy to 
curtail their unlimited extension. The question was 
taken in hand by the French Lord Bacon, that famous 
chancellor De THopital, whose cautious and discerning 
wisdom might have been of even greater value to his 
country had he lived in a less factious age. Hence- 
forth, from 1560, he forbade substitutions to extend 
beyond two degrees or generations from the entailer, 
and his prohibition was confirmed and set on an im- 
proved footing by subsequent Ordinances,^ and it con- 
tinued until, amid the levelling boisterousness of 1792, 
all forms of substitution and all customs of primo- 
geniture were hastily and peremptorily swept away.'* 
Yet the old adage ' More haste, less speed ' is of uni- 
versal application, and the Code Napoleon, though still 
professing to maintain the abolition of substitutions, 
was compelled to reintroduce them, within, it is true, 
very prescribed bounds.^ 

» The Ordonnance d'Orl^ana of vention, Oct. 25 and Nov. 14, 

1660 was confirmed in Feb. 1566 1792. 

by the Ordonnance de Moulins, s Cod. Nap., arts. 896, 897, 1048. 

and the matter was again dealt with The object of the regulated form 

by the great chancellor D'Agues- of substitution, which was reintro- 

seau in an Ordinance of August duced, is to enable a testator to make 

1747. Dalloz, Rip. vol. xli. p. 4. a prodigal son whom he distrusts 

M*Culloch (Treat 8ucc, 61, note) into a kind of trustee for the son's 

seems to imply that this last occa- own children ; but such property 

sion was the first time entails had must eventually come to the son's 

been limited in France, but this is children in equal shares, as the 

evidently a mistake. testator is unable to bequeath an ac- 

Notwithstanding the Ordinance cmnulated portion to the eldest or 
of 1660, the custom of substitutions any particular child. ' Je crois que 
without limitation seems to have le citoyen peut etre le maitre de dis- 
continued in the four provinces of poser d'une partie de sa fortune,' 
Flanders, Artois (till 1611), Franche- said Mirabeau, *pourvu qu'il ne 
Comt^, and RoussiUon (till 1747). derange pas le principe d'^galit^ 
Dalloz, Bip, vol. xxx. 605, 606. envers ses h^ritiers. Mon avis est 

* Decrees of the National Con- doncqu'onnepuissefavoriseraucun 
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The misfortune rather that the fault of the droit 
(Tainesse and of substitutions brought them within reach 
of the political guillotine of the Eevolution. They were 
not the primary grievance ; and it was neither the in- 
tention of the authorities, nor in the first instance the 
object of the reformers, to procure their condemnation. 
' It will never enter into the mind of the tiers-itat^ said 
M. Necker, ' to attempt to diminish the seignorial 
prerogative, which distinguishes the first two orders in 
their properties and in their persons.' ' All proprietary 
rights without exception,' said the King in replying to 
the resolutions at the opening of the States, ' shall be 
consistently respected, and His Majesty expressly in- 
cludes all feudal and seignorial rights, . . . and all 
those useful or honorary rights and prerogatives which 
are attached to lands or to fiefs, or belong to persons.' ^ 
And the answer satisfied his hearers : for the reform of 
the constitution and a re-settlement of the general 
incidence of taxation was their momentary aim. But 
the so-called philosophy of Bousseau had sunk too deep. 
As Sir Henry Maine has pointed out, the right to receive 
feudal dues and enforce petty monopoUes was what 
was really resented, and the right was strenuously 
enforced, especially by the large number of small 

de 868 h^ritiers au prejudice de the inclination to live for the 

I'autre, soit en lignedirecte, soit en moment, and prey upon the mo- 

lignecoUat^rale.* Quotedby Dr. von ment:— -*Ich wtinschte, dass die 

Miaakowski, Bds Erbrecht, &c. ii. fideicommiasariache Riohtung in 

10. It is interesting to compare unserem Volke Uberhand nehmen 

with this the contrary opinion of moge, sie ware das rechte Gegen- 

a leading Prussian conservative theil gegen den Hang, dem Moment 

statesman, Stahl, in 1849, who re- zu leben und den Moment auszu- 

commended undivided family in- beuten.' lb, ii. 16. 

heritances, descending to a single The Code Napoleon was promul- 

child, in trust for future generations, gated March 20, 1804. 

because the feeling of trust should o Dalloz, Rep. vol. xxxviii. p. 330, 

be the proper coimterpoise against s. v. * Propri^t^ f^odale.' 
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feudal proprietors, who eked out a meagre subsistence 
as best they could. The sense of property was in the 
people, and they looked upon feudal dues as a cumber- 
some tax upon land which to most intents and purposes 
was their ownJ The encumbrance did not coincide 
with the new-fangled notions of liberty and equahty. 
The liberty which the agricultural populations fancied 
they had been promised amounted to an Utopia of 
confiscation. They were in insurrection, and had 
tasted the pleasures of looting in the burning of castles 
and title-deeds, and by the scared acts of self-renuncia- 
tion of their lords; and it was not to be supposed 
tliat their demands would rest there. The first 
blow was struck on August 4, 1789 — *the National 
Assembly entirely abolishes the feudal regime ' ® — 
and it was followed by a series of others.^ With it 
collapsed the system which had really given French 
primogeniture birth, and which by lapse of time had 
grown too putrid to support it. To view from a 
distance, it had been an imposing tree, with branches 
so magnificent that they had been the external glory of 
France, but it had rotted to the core, and the first great 
gale now swept it down, and ruthlessly battered its 
trunk into matchwood. 

' Fancying that from chaos something better might 

^ Early Hist. Inst. 128-4. question of all those successions 
^ Decree of the NatiouAl Assem- which had ahready been adminis- 
bly, Aug. 4| 1789, art. 1. tered and distributed, with a view 
* Dalloz, lUp. vol. xli. p. 148. (so it was professed) of ensuring the 
liaws of March 15,1790; April absolute equality of all heirs. This 
8 to 15, 1791 ; June 4, 1798. A seems to mean that any succession 
climax illustrative of revolution- was to be revised and redistributed 
ary absurdity was reached on the where two or more heirs were still 
17th Nivose, year 2 (Jan. 7, 1794), alive, no matter how long they had 
in the shape of a law with a retro- enjoyed the property they had re- 
active clause, reopening the whole ceived under it. 

H 
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ensue.' ^ It is the vanity of most reformers of the more 
flagrant type to dream that when they have consumed 
the particular objects of their hatred, a kind of phoenix 
will arise from the ashes, and bring about a millennium 
without any effort of their own ; and this vanity was 
constantly dreamt during the French Eevolution, and 
abundantly exemplified by results. Not the least in- 
structive of them is to be learnt from the later history 
of successions. When equilibrium had been restored, 
and the phase of reconstruction came, men were at 
pains to mould into shape the wild revolutionary 
extravagances which survived, and, while compelled to 
adhere in the main to equalising principles, they were 
required so to stamp them with the dies of justice, 
practicability, and ancient custom, that a result of 
permanent value might be obtained. As is well known, 
the jurists to whom the duty was entrusted accomplished 
their object with admirable celerity and skill — the Code 
Napoleon is a monumental work — ^but it may be open 
to question whether the goals to which they were some- 
times driven along the narrow boundaries that hemmed 
them in were always the most unexceptionable. By 
article 745 of the Code, the equal distribution of the 
property of a deceased man among his children without 
distinction of age or sex is provided for. Subsequent 
articles, however, give him the option of leaving away 
a fraction of his property if he desires it,^ out of which 

^ Rt. Hon. J. Bryce, TTie can dispose ofone-thirdifhe has two 

American Commonwealth, iii. 685. children (or they have left descend- 

(London, 1888, 3 vols.) ants) ; of one-half if there is only 

^ Code Nap. arts. 918, 919, por- one child or his or her descendants. 

Uon diaponihle, A father can If there are no children, but rela- 

dispose as he likes of one-fourth of tions on both the father*s and 

his property if he has three or more mother's side, he cannot alienate 

children (or any one or more of them more than a third; if he leaves 

have died leaving descendants) ; he relations on one side only, he can 



IV. CODE NAPOLfiON. 'LEGITIME' 99 

he can at his option slightly increase the share of any 
child ; ^ but all the children are quite sure of each get- 
ting a portion, a certain fixed proportionate slice or 
legitime, divided between them if they so choose.** 

This arrangement sounds very fair in the abstract, 
and much in such a law may commend itself. But if 
the present English system of primogeniture and entails 
is attacked on the ground that an eldest son who is 
tenant-in-tail is really independent of his father, so that 
he can go to the bad as fast as he likes because he 
knows he cannot be disinherited (which misfortune, by 
the way, this argument stealthily insinuates is the nor- 
mal destiny of eldest sons), surely the French law of 
compulsory division is open to at least as strong an 
objection. The objection, indeed, is multiplied. For 
there not merely one child is certain of his inheritance, 
but they all are, and no amount of individual or collec- 
tive disobedience can get them deprived — disentailed — 
of their shares. The father is deliberately bereft of his 
discretion, and, except so far as the fraction which is 
at his disposal will allow, he is absolutely impotent to 
take into account in one way or another any peculiar 
family circumstances, such as the fact that a son has 
turned out an incorrigible spendthrift, or is incapaci- 
tated by some serious loss or accident through no fault 
of his own.^ And the evil is the worse in France, and 

dispose of three-fonrths. Compare debt to credifcors, a third of whom 

p. 187, note 4, inf. (Pflichttheile), are opposed to such an agreement, 

^ This excess over the legal (com- the co-heirs cannot effectually enter 

pulsory) share is called a priciput into it. Zacharia, Droit Civ. 

Dalloz, R^p. vol. xxxvi. 64. Franc, ii. 362. 

* The co-heirs can, if they prefer, * The authors of the French 

make an agreement not to divide codes * have established a system of 

for (e.g.) five years, and they can small perpetual entails, which is 

renew such an agreement periodi- infinitely nearer akin to the system 

cally. But if the co-heirs are in of feudal Europe than would be a 

h2 
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the less in England, for the further reason that in 
England it may be much mitigated by an accumulation 
of personal property, which is not generally settled,^ 
and which a father can therefore distribute as he thinks 
wise, while in France every accumulation comes within 
the grip of the law, and only goes to swell the total of 
each child's share. It must indeed be rather galling to 
feel that wealth cannot be laid aside to increase the 
fortune of an exemplary son, without at the same time 
benefiting his scoundrel brother, who will assuredly 
dissipate the acquisition so soon as it is his. 

At least as grave a complaint lies against this law 
in consequence of the danger of excessive subdivision 
{morceUementy Atomisirung), which, like a sword of 
Damocles, perpetually threatens its continued working. 
' The multiplication of wretchedness ' is a phrase used 
by Arthur Young, writing about 1791,^ who was far 
from being a prejudiced observer,® and it is none the 
less applicable now, for the repeated division of small 
farms is simply a refinement of misery. Yet small 
farms have their attractive side. ' There cannot be a 
more pleasing spectacle,' says the same writer, ' or better 
framed to call into animation the sympathies of our 
nature, than that of a famil}^ living on a little property, 
which their industry cultivates, and perhaps created ; it 

perfect liberty of bequest.* Maine, ' Travels in France in 1787, rfc. 

Anc, Law, 226. i. p. 408. 

® It is almost superfluous to note ® * Before I travelled, I conceived 

that personal property can be set- that small farms, in property, were 

tied equally as land can, but not in very susceptible of good cultivation ; 

the same way ; for in technical and that the occupier of such, hav- 

language there are no * estates * in ing no rent to pay, might be suffi- 

personal property. The machinery' ciently at his ease to work improve- 

employed for settlements of per- ments, and carry on a vigorous 

Bonal property is that of trusts and husbandry ; but what I have seen in 

of powers of appointment. See France has greatly lessened my 

Williams, P/?r«. Projp. 889 seq. good opinion of them.' lb, 401. 
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is this object, so touching to the best feelings of tlie 
human bosom, that has certainly made many writers 
indiscriminate advocates for smaU properties.' ^ There 
is a charm in the picture which fascinates, as it obscures 
an impartial survey. The industry and frugality of the 
French peasant proprietor is proverbial, although it has 
been whispered that his industry is somewhat at the 
expense of his comfort.* His interest in his little plot 
is a security against political and social disorder,^ and 
in a country like France where market-gardens, vine- 
yards, and orchards supply what are almost intuitive 
national occupations, the general bent in these respects 
follows a groove to which la petite culture is unquestion- 
ably well suited. But, after all, land in France used for 
such kinds of purposes does not amount to one-fifteenth 
of the whole.^ The law of the compulsory division of 
an inheritance is said to be popular, and some proof of 
this may be found in the contents of a very interesting 
volume of Foreign Office Eeports in the years 1869-70, 
on the Tenure of Land in various European countries :^ 
but it cannot be too often impressed in this democratic 
age that the popularity of a law is by no means always 
a criterion of its merit, and, further, the dissection of 
these very Eeports betrays a lurking uneasiness in some 
countries lest the law of subdivision should carry 

« Travels in France in 1787, dc. Tenure (Cobden Club), p. 293. 

i. p. 410. * No national revolution can take 

* * These farmers work from sun- place for the destruction of private 
rise to sunset, doing double the property/ For an opposite view 
work for themselves they would for see M*Culloch, Treat Succ, 89. 

an employer, and they live far ' Land System of Fra/nce, ubi 

harder than the English peasants.* sup, p. 297. 

ContinentaJ. Farming, by Mr. * Beport respecting the Tenure 

James Howard, Liberal M.P. for of Land in the several Coimtries of 

Bedford, 1868, p. 11. Europe, 1869-70; Parliamentary 

* Land System of France, by T. Papers, vol. Ixvii. (1870). 
E. ClifTe LeeJie, in Systems of Land 
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matters too far.^ If, moreover, the morceUement does 
not become excessive, it is at any rate not owing to the 
system, but in spite of it, and at the cost of the comfort 
and welfare of the successive hard-working proprietors, 
who have to keep making continual purchases of small 
estates from their brothers and sisters, or other persons, 
to counteract the evil effects of the law. It will be 
necessary to deal again with the question in a later 
chapter. 

Meanwhile, ever since the days of Arthur Young, 



^ Lord Sackville in his report on 
France says (Reports, Land Tenure 
in Europe, i. 73) :— * I have already 
alluded to the disadvantages arising 
from the excessive " morcellement" 
of the land, to which the present 
system of proprietorship in France 
is leading in many districts. All 
persons conversant with the suh- 
ject appear to be unanimous as to 
its evil results, and it is becoming 
an important question as to how far 
it may be possible to preserve a 
system which has been productive 
of such undoubted benefit to the 
nation, and at the same time pre- 
vent its undue development from 
becoming the cause of ruin and 
misery.' In Belgium the law courts 
will not sanction the division of an 
inheritance which is too small to 
be, in their opinion, conveniently 
divisible {ib. i. 141). Considerable 
uneasiness prevails in Portugal, 
though it is thought the difficulties 
might be overcome (i. 171-2). In 
Holland * there exists a ver^' preva- 
lent desire with individuals to avoid 
imnecessarily splitting up the pa- 
ternal estates ' (i. 214). At the time 
of the late Lord Lytton's report 
for Austria, where the dispersion of 
peasant properties is unlimited, the 



Imperial Govemmeut was at that 
very moment actually preparing a 
Bill to facilitate and promote the 
accumulation of land (ii. 20). In 
Sweden * among intelligent agricul- 
turists a feeling is gaining ground 
in favour of an agglomeration of 
small properties into larger ones, 
so that machinery and scientific 
appliances may be more effectually 
employed ' (ii. 853). In Denmark 
no estate, large or small, can be 
parcelled without permission from 
the Minister of the Interior (i. 198). 
In Asiatic Turkey, * the backbone of 
the old system— the large entail 
estate proprietors, men able to 
meet a demand, to support a failure, 
to lift their lesser co-landlords 
over a difficulty — ^being gone, the 
entire mass is fast collapsing into 
a chaos of feeble land-owning or 
produce-sharing beggars, too slen- 
der, the most, to bear the yearly 
burden of expenditure and taxation, 
and utterly crushed by a single bad 
harvest. No one has strength to 
carry out, or even to undertake, any 
real improvements on his wretched 
little plot of ground ' (ii. 284). But 
in some other countries it is fair to 
say that no such feeling seems to 
exist. 
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the length to which compulsion may divide French soil 
has been more or less of a real spectre to every inquirer. 
' Whenever this swarm of triflers buzz in a market/ he 
writes, on arriving at Arras in August 1788, ' I take a 
minute and vicious division of the soil for granted.' ^ 
M. Mounier, writing in 1846, and quoting from a 
distinguished French agronomist, says — and a reliable 
French authority on this point is so valuable that I 
venture to give the passage in full — 'Les propriet^s trop 
divis^es, poss^dees par plusieurs particuliers, ne suffisent 
point k leurs besoins ; les terres en sont partout, en 
general, mal tenues. Les proprietaires etant pour la 
plupart des hommes de peine, vont travailler k la 
joum^e dans les grandes fermes ou dans les ateUers des 
villes et des bourgs. Us font labourer leurs champs 
par des Strangers, avec des chevaux de louage ; aussi 
les fa9ons en sont-elles negligees: le defaut d'engrais 
8'aper9oit k la m^diocrite des recoltes. La totaUte des 
grains est consommee dans les families ; il n'y a jamais 
d'excedant k porter sur les marches. Le manque 
presque absolu de ressources se fait apercevoir k 
Texterieur et au dedans des petites propri^tes. Les 
raaisons paraissent toujours en ruine ; si Ton y multiplie 
des animaux, ce ne sont que des poules, ou tout au plus 
de ch^tifs dindons. Les vaches, reduites k I'herbe des 
grandes routes, y sont d'une maigreur extreme ; les 
plantations y sont presque nuUes, les cliemins vicinaux 
impraticables, et les fossc^s versent leurs eaux de toutes 
parts.' ^ Mr. M'Culloch remarks, in a book published 
two years later, that ' the average produce per acre of 
the crops of wheat in England and Wales (the countries 

• Arthur Young, Travels in ^ MoxmierfDeVAgric. en France , 
France in 1787, dtc. I p. 76. i. 177-8. 
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of many large farms), in good years has been carefully 
estimated at thirty-two bushels an acre, and it is 
certainly not under thirty bushels. But in France 
(among the small farms) the produce of wheat, even in 
the richest and best cultivated departments, is little 
more, according to the oflScial returns and the best 
private authorities, than twenty bushels an acre ; and 
at an average of the entire kingdom it hardly amounts 
in a good year to iburteen bushels ! ' ® Mr. James 
Howard, the Liberal member of Parliament for Bedford 
in 1870, expresses his conviction that nothing would 
tend to retard the consummation of the highest condition 
of the labourer than a general system of petite culture ; 
for it condemns those employed in it to a perpetuation 
of those primitive customs and laborious tasks from 
which the labourer on large farms is gradually becom- 
ing emancipated.^ ' De Texces du morcellement,' states 
a French oflScial report,^ ' resultent des pertes de temps 
et de forces, des entraves au choix de Tassolement et k 
la liberty des cultures, des proces frequents entre 
propri^taires contigus. Ce mal est tres vivement senti, 
et cependant le morcellement, loin de s'arreter, augmente 
chaque jour.' ' The advocates of production on the 
grand scale may derive many arguments for their views 
from the case of Denmark. Except in a very few 
special instances none but the large manors inspire 
comparisons with superior farms elsewhere. On these 

8 M*Culloch, Treat, 8ucc, 117. ing, p. 40a. 
For the present day these figures ^ Quoted in Reports, Land 
may be rather too high. Sir James Tenvre in Europe^ i. 66 (1869). For 
Gaird in 1881 gave the figure for the conditions of life of a French pea- 
England as twenty-eight bushels, sant proprietor, see also Lady Ver- 
and for France as eighteen. See n&y^^hook^How the Peasant Ovmer 
p. 186, inf. LiA)es (London, 1888). 

® Howard, Continental Farm- 
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alone is the business ol agriculture transacted with 
adequate means, intelligence, and zeal.' ^ 

I have selected these quotations as showing that 
there is at least a considerable phalanx of expert opinion 
on both sides of the Channel, to press home a prima 
facie case against that universal system of diminutive 
farms which is the result of enforced division giving a 
Ugitime to every child; but there lurks a stronger 
objection in the background, inasmuch as it appeals 
to every class of English feeling, and generally carries 
weight with every shade of political bias. We in this 
kingdom have scrupulously cherished, with commend- 
able jealousy, the inviolability of individual freedom. 
In the United States the principle has been even more 
strictly observed; and foremost among its tenets in 
both countries has always been the preservation of 
absolute liberty of bequest. It would be insufferable 
to every school of Englishmen if it were otherwise. 
There is a general feehng against the impropriety of 
preventing a father from disinheriting his unworthy son, 
and the few very regrettable cases where weak or 
eccentric fathers have disinherited worthy sons are not 
sufficiently numerous to justify a different law. The 
notion that the generality of mankind have such ill- 
balanced minds that they are incapable of justly disr 
posing of their property at death, is as irritating as it 
is imperious ; and what right has a paternal legislature 
arbitrarily to decree the truth of so comprehensive an 
assumption? In the next place, in considering the 
possibility of the introduction of the element of com- 
pulsion into England, regard should be had to the 
opposition that might be aroused on the part of the 

^ Reports, La/nd Tenure in Europe, i. 197. Further opinionB on this 
subject are given on pp. 180-185, inf. 
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many, who are amassing considerable fortunes, and 
usually entertain a natural desire that the profits of 
their industry should be at the disposal of their abso- 
lute discretion ; for, if such persons found themselves 
deprived of their power of disposal, it may be that their 
very motive for making money, and consequently for 
stimulating trade, might perceptibly diminish — to the 
general loss. And, thirdly, even the theorists of land 
nationalisation would not be mesmerised into granting 
enthusiastic support to any scheme of compulsory sub- 
division ; for though it might nationalise the land in the 
sense of converting a large number of the nation into 
independent proprietors, yet from the very nature of 
the case it sets up as many barriers as there are 
proprietors to resist theoretical abstractions about 
common land and common property. It does not seem 
likely, therefore, that any wave in favour of the French 
system will wash down the impediments which have 
cemented themselves to the groundwork of opinion in 
this country. 

It remains to notice briefly the peculiar French 
entails in perpetuity, called majorats^ which are appli- 
cable only to estates of hereditary nobility ; ^ and though 
they have now been to a great extent mown down by 
reforming ardour, while no such new entails can be 
created, their history deserves and rewards a passing 
consideration. Without probing the depths of antiquity 
to ascertain the precise date of the establishment of 
majorats — ^some say they are as ancient as Pepin and 
Charlemagne^-or tracing their genealogy and sojourn 
in Spain, it is sufficient to note that they existed in 

' * On appelle majorat la snbsti- pri^t^ immobili^re afifect^e d'un 

tution, k perp^tuit^, dans la descen- titre noble et h^r^ditaire.* Dalioz, 

dance masculine de rinstitu^ et par Bip. xxz. 605. 
ordre de primogeniture, d'lme pro- 
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France in unmolested efficacy up to the middle of the 
sixteenth century.^ In 1560, however, the Ordinance 
of the chancellor De THopital, already referred to, 
somewhat checked their prosperous career by curtailing 
their unlimited length, though they still contrived to 
find a refuge from its attacks in four of the French 
provinces, until they were suppressed at the Revolution. 
It is then that, perhaps, the most curious part of their 
history begins. After the reign of terror Napoleon 
was endeavouring, like Cromwell of old, to play as high 
a stake as he dared for the whole power of royalty, 
without exciting universal distrust and repugnance by 
adopting it in name ; and when he did adopt it, he still 
cautiously slirank from the full exercise of its authority.^ 
Nevertheless entails in perpetuity, inseparably attached to 
hereditary estates of nobility, were precisely the kind of 
lever that he required to restore that galaxy of noblesse 
which his chancellor bluntly characterised as one of the 
essential vanities which must surround any stable throne. 
Accordingly he meant to build them up again, but the 
problem was not so easy in the midst of the prevailing 
theories of revolutionary equality. He could not make 
the attempt anywhere in France, without throwing ofi* 
the veil that but thinly concealed that he was an 
usurping impostor. Good fortune, however, aided by 
his ingenuity, came to the rescue. He had made 
conquests in Austria and Italy ; why not employ these 
as a stepping-stone for his egotistical intrigues, and 

^ For the history of majorats^ see die shield bearing St. George's and 

Dalloz, BSp. zxx. 605-616. St. Andrew's crosses, surmounted 

^ It is curious that on the later by the English crovm. On a por- 

coins struck during the Common- tion of Napoleon's coinage, also, one 

wealth, the obverse is stamped with side is inscribed with the legend 

the head of Cromwell, while the * Napoleon Empereur,' the other 

reverse is ornamented with a heral- with a * B^publique fran9aise.' 
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grant them out as fiefs on condition that their tenure 
should devolve in strict entail male, in the order of 
primogeniture, with a reversion on failure of issue to 
the French Crown ? No one would make comments, 
for the soil was not in France ; while, on the other 
hand, the device might be extended at the first con- 
venient opportunity. The plan was no sooner devised 
than it was put in force by decree (March 30, 1806), 
and the opportunity for its extension was not long 
forthcoming. A princelet, who owned the principality 
of Guastalla, near Modena, thought fit to sell his domain, 
which was entailed as a majorat^ to the Napoleonic 
kingdom of conquered Italy, and Napoleon immediately 
seized the occasion to declare that the price to be paid 
to the prince should be in the form of equivalent 
possessions under the jurisdiction of France, to be held 
in entail under exactly the same Umitations as had been 
his former principaUty. There, then, was the wedge ; 
entails appeared upon French territory ; and to ensure 
his object, the Emperor at the same time slipped in for 
himself a general power to establish similar entailed 
estates, * either * (to quote the words of his decree) ' as 
a reward for meritorious services, or to excite a useful 
emulation, or to reflect the resplendence of the throne ' 
— or, in fact, upon any pretext that might commend 
itself to his despotic ambition 1 This stratagem was 
speedily followed up by other decrees, which were 
heralded by the creation of a new hereditary nobility, 
with titles transmissible to eldest sons ; and the express 
condition, upon which a hereditary title was granted, was 
that its recipient had first established a majorat in favour 
of his eldest son and successor (Decree, March 1, 1808).^ 

• Thi^ decree divided majorats pre mouvement, which owed their 
into two classes : majorats de pro- origin to a gift of the Emperor ; 
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From the Kestoration in 1815 to the Revolution of 
1830 was the golden age of these entails of nobility. 
So keen was the spirit of the Restoration that an 
Ordinance of 1817 required that, with the exception of 
the clergy, no one should be summoned to the Chamber 
of Peers who had not entailed his estates after this 
manner. A duke's entailed possessions were not to pro- 
duce less than a net revenue of 30,000 francs a year ; 
a marquis's or a count's not less than 20,000 francs ; a 
viscount's or a baron's not less than 10,000 francs.^ 
The minimum does not seem a very high one ; but if any 
holder of a title could not boast of the requisite income 
he was disqualified from a seat among the peers. After 
various phases, the effect of these fifteen years' legisla- 
tion had been so thorough, that at the outbreak of the 
Revolution of 1830, four hundred and forty entails of 
nobility had actually been created since the decree of 
1808, comprising a revenue of nearly four millions of 
francs, but entails had reached their highest point, and 
they were forced to reel under the fire of legislation 
that ensued upon the accession of Louis Philippe. A 
law of December 1831, in aboUshing hereditary peer- 
ages, rendered the existence of majorats pretty well 
pointless. The revision of the penal code left them 
stranded still higher, for it abohslied all penalties for 
the usurpation of titles of honour.^ Four years' more 

and majorats sur demcmde, whose would largely depend upon the 

creation was due to private initia- temper of the times. There is, for 

tive. The differences between them instance, no law in England at the 

are not of very great importance present time to prevent any man 

here, but the former class is that to from calling himself by any name 

which the aboHtion laws of 1885 or title that he pleases, so long as 

and 1849 gave the longest Hfe. See no fraud or public deception is prac- 

Dalloz, Bep. xxx. 608, 616. tised. The ridicule or contempt of 

^ lb, 618. public opinion is the only sanction 

^ The effect of such a repeal which restrains him. 
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respite, and the creation of fresh entails was prohibited ; 
and at length, in the third revolution, they were de- 
finitely aboUshed (1849) with a few exceptions, the chief 
class that remain being only tolerated until the famiUes 
in question become extinct.^ It is a striking proof of 
the durabiUty of such institutions that any entails at all 
should have survived the shocks of three revolutions, 
and that even in France eldest sons' privileges in this 
respect should not be quite effete ; and the system can 
claim to have received negative support from members 
of the republican party in the assembUes, and to be 
dying hard. Its fragmentary survival may be the 
result of traditional habit and association ; it may be the 
result of a feeling of reaction, or of a certain unacknow- 
ledged value in the system itself, which has acquired 
an unaggressive popularity among the tenants that it 
concerns ; but, whatever the explanation, majorats have 
secured to primogeniture in France considerable vitality, 
and it is safe to predict that some time will yet elapse 
before primogeniture altogether becomes a phantom of 
the past. Entailed estates have grown accustomed to 
it, and long-tried experience has, after all, frequently 
offered tough resistance to the uncertainties of change. 
Nil consuetudine majus, 

® The French code wisely pro- monly the eldest in succession) 

vides that prodigals who are heirs of steps in. If the life-possessor has 

majorat properties may be placed lost money through no fault of his 

under an * interdict,' trustees being own, an administrator is put in to 

appointed to manage their estates, see the debts paid off, and when 

I believe that under the same con- this is done the life-possessor, and 

ditions in Germany the family can not the next heir, again steps in. 

obtain the appointment of an ad- Whether a life-possessor is a spend- 

ministrator (Verwalter), and so thrift or whether he is not to blame 

soon as the spendthrift's debts have is decided by the law court, 
been paid off, the next heir (com- 
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CHAPTER V 

VICISSITUDES IN GERMANY 

The sensation of walking out of broad daylight into a 
darkened room is a familiar experience to everybody. 
The eye is for a few moments completely bewildered 
and at fault, as it gropes about with an endeavour to 
alight upon something which it can recognise. By 
degrees its sense of perception returns, and as it grows 
accustomed to the dim light, which may be reflected in 
through some remote chink, it begins to realise the 
forms of the objects, and to track out the position of 
one from the whereabouts of another. The contrast is 
quite as blinding in trying suddenly to turn away from 
the matter-of-fact levellings of modern France to the 
traditions of Teutonic antiquity. At the first instant 
nothing seems to guide the eye, no rock upon which 
to rest the gaze, a mingled mass of barbarian con- 
fusion, intertwined without order and without method, 
a thread of wild tribal histories inextricably knotted. 
The facts at first sight only increase any natural despair 
of investigation, for what relics of the presence or 
absence of primogeniture will it be possible to find 
among the habits of a horde of barbarians, who could 
neither read nor write, and who perhaps despised 
chroniclers and historians as contemptuously as modern 
civilisation would scorn soothsayers and oracles ? It is 
fortunate under such circumstances that analogies can 
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be drawn from other surroundings, and that, besides, 
so observant and skilful an historian as Tacitus should 
have devoted his opportunities and abihties to a record 
of Germanic customs. 

Before the Teutonic tribes quitted their original 
settlements, territory was held among them as the 
common property of the tribe or kindred.^ The terri- 
tory was divided into cantons, and subdivided into 
townships. Plots and portions of land were granted to 
famUies and individuals, and resumed again by the tribe 
and redistributed among the famiUes after a certain 
period. Caesar says that in his time these redistributions 
were made annually ; ^ and in a state of society where 
warfare and hunting were almost the very conditions 
of existence, and agriculture and stationary industries 
were unknown or ignored, the frequency of redistribu- 
tion would not have been felt as a clog upon industrial 
progress.^ In the days of Tacitus, a century and a half 
later, periodic allotments were still distributed by the 
pubhc authority, and every township received an allot- 
ment in proportion to its population, which was divided 
among the families, by choice, according to rank;* 
but it is probable that, owing to the advance of agri- 
culture, redistribution did not then continue to take 
place so often as once a year.^ At any rate there seems 
to have been a general rule that children should succeed 
to their fathers in equal shares,^ and this fact in itself 

* Allen, Boyal Prerog, 129, 201. Elphinstone, Account of Caubul, 

* Markgenossenschaften/ land-corn- bk. ii. ch. ii. p. 211 seq. 

mnnities. * Tacitus, Germ. c. 26. 

'^ Cffisar, De Bell, Gall, iv. 1 ; * Allen, Royal Prerog, 129. 

vi. 22. ^ Tacitus, Germ, c. 20. These 

3 Curiously enough, a similar tribes were strangers to the use of 

system of periodic allotments ap- wills. See also Hale, Hist, Com, 

pears to have continued among the Law^ 809, note F. 
Afghans in the present century. 
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shows that wholesale redistribution among the tribe was 
at least not so constantly recurrent as to render such a 
rule pointless. The rule, however, found a remarkable 
exception among the Tencteri.^ These people were a 
warlike tribe, especially proud of their cavalry disci- 
pline. Cavalry exercise had been the delight of their 
ancestors : posterity had imitated ancestral prowess. 
The war-horse came to be regarded and honoured as 
an object of inheritance, perhaps as a kind of jewelled 
heirloom in the family property, and while all else went 
to the eldest son, it was the privilege of the son who 
was bravest, and most redoubtable in the horse's 
management, to inherit the treasured animal. The 
Tencteri, in short, fully accepted a principle of primo- 
geniture, except in dealing with the special important 
possession, for which particular aptitude was required. 
With them the eldest son was the general heir, and the 
prized horse was reserved for the most skilful owner : 
and the Tencteri tribe is the earliest, so far as informa- 
tion is obtainable, of whom the rule of primogeniture 
can be distinctly recorded in such a form as a general 
custom.® 

Property in land in early Teutonic ages seems, as a 
rule, to have been divisible among the heirs of a deceased 

^ Tacitus, Germ. c. 32. appears to have been somewhat 
® ProfeBsor Heam (-4 ry an J?ow«c- misinterpreted or overlooked. Allen 
hold, 80) draws an inference from does not mention it ; and an article 
this passage that in ancient times in the Encyclopedia Britannica 
the heir among the Teutons gene- (9th ed., ' Primogeniture,' p. 734) 
rally was the eldest son, l>ut surely misstates it in asserting that it was 
Tacitus is referring only to the the eldest son who received the 
isolated case of the Tencteri, and war-horse as an heirloom ; while 
the passage can scarcely bear so the descent of the remaining pro- 
wide a construction. It is strange perty (which is the main point) is 
that the inetance of the Tencteri not noticed. 

I 
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owner, but not usually actually divided.^ There seems 
to have been a tendency to keep the land of the tribe 
or family together, although the laws of the Germanic 
barbarians contain no general mention of any custom 
of primogeniture,^ which would have conduced to it. 
In due course various forms of tenure arose among the 
victorious Goths,^ but these were interspersed by a 
diversity of local usages, of which the custom of im- 
partible heritages {geschlossene Giiter) is the most akin 
to the present inquiry. Geschlossene Giiter gradually 
grew up by custom and right among the German 
agricultural populations; they spread through every 
country where German influence reigned ; ^ and owing 
to their very impartibility — incapacity to be split up as 
an inheritance among co-heirs — they may be said to 
have become one of the corner-stones upon which 
primogeniture was able to build. In general, however, 
rights and customs stood out in great variety in dif- 
ferent localities."* Almost contemporarily, as elsewhere, 
feudalism, with primogeniture in its wake, began to 
exercise an influence ; and while the practice of dividing 
an inheritance long subsisted in property regulated by 
the old customs of Land-recht, so that a representative 
member of the family was only chosen as a general 
manager or guardian for his relations,^ traces of primo- 

^ Meitzen, * Landwirthschaft,' in the term in early history. At a 

Schonberg's Handh, Pol, OeJcon, ii. later period the term has been also 

190. used to denote compact estates, not 

' Schulze, Recht der Eretgehurt, broken into, or separated, by strips 

pp. 196-8. of land belonging to the neighbour- 

^ See p. 17, ante. ing town or village. See Reports 

' Meitzen, *Landwirthschaft,*tt5t on Tenure of Land, dc, 1869-70, 

Bup. ii. 190. This meaning of part i. 457. 

geschlossene Oiiter, estates which * Meitzen, ubi sup, ii. 191. 

are inherited undivided, and ad- * E. W. Robertson, Historical 

ministered by a single heir for all Essays (Edinburgh, 1872), p. 158 ; 

the heirs, is always the meaning of Schulze, Recht der Erstg, 199. 
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geniture became very perceptible in property affected 
by the feudal influence of Lehn-recht.^ The empire of 
Charlemagne was dwindling away ; and the deposition 
of Charles the Fat in 888 — eleven years after the death 
of Cliarles the Bald — marks the final rupture of the 
connection between France and Germany.^ The 
custom of primogeniture subsequently advanced for a 
period by leaps and bounds. The fluctuating line, 
which divided the right to dispose of property to one 
single successor from a single successor's hereditary 
right to succeed, became ever less and less well-defined. 
In Saxon lands fiefs and villeinage made slower progress 
than in Frankish lands.^ Primogeniture, however, was 
assisted by the practice of making family compacts 
{naus-Gesetze\ which stipulated that lands held by 
military service should descend to the eldest son.^ It 
was also diffused owing to its value in a feudal atmo- 
sphere in avoiding a fatal crumbling-up of the fief. It 
was invoked by the very weakness of some of the 
imperial rulers. And each cause stimulated the other. 
Like a huge tidal wave it had surged over the realms 
of France, engulfing as it went along the puny rough- 
nesses that endeavoured to arrest its course. The skill 
and firmness of some of the early Emperors of German)^ 
momentarily checked its progress, but it required far 
more than a few spasmodic efforts to produce any 
permanent effect, and it may be that amid the pressure 

* Schulze, Recht der Ersfg. 203 besitzer.'— Schulze, 198. 
sq. * Land-rechty d. h. die rechtliche ^ Hallam, Middle Ages, ii. 6G, 

Grundsatze, welche in diagUcher and note a. 

Beziehung liber Eigen und Erbe ** Meitzen, * Landwirthschaft,' 

vollfireier Gemeindemitglieder gal- uhi sup, ii. 191. 
ten. Lehn-recht, d. h. das beson- ^ Maine, Anc. Law^ 232. 

dire Racht der ritterlichen Lehn- 
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of a feudal organisation, even the ablest strategy would 
have been fruitless. 

Conrad 11. is the first emperor who plunged so deep 
as to make fiefs in any way hereditary (a.d. 1037),^ pro- 
bably partly owing to the drift of circumstances, and 
to the initiative of France two centuries previously ; 
but his momentary object was to render the mediate 
nobles more independent of the great lords, for the ar- 
rogance of the great lords had consolidated his aims 
and those of his mediate nobles into a common cause. 
His edict applied only to smaller fiefs. Yet even after 
this innovation, the presumption still was that a fief 
was not hereditary unless the charter granting it ex- 
pressly declared it to be so ; and grants of fiefs for life 
only remained for a long time by no means uncommon.^ 
The idea was that the tenant of a fief was the holder of 
an oflGice ; and that when he died his office was vacated, 
and did not descend in his family. Custom, however, 
and the interest of the nobles exercised their influence 
in favour of hereditary tenure. The whole contention 
of the nobles was directed to destroy the official charac- 
ter of their tenure, and to make it hereditary instead. 
In 1158 the Emperor Frederick Barbarossa was con- 
strained to issue an important constitution, mentioned in 
the second chapter of this essay, to which he was pro- 
bably guided more by force of circumstances than by 
any judgment of his own. It aimed at removing the 
irregularities, which especially ensued upon the frequent 
partition of the larger fiefs, when they were trans- 
mitted ; '^ and it ordained that all honorary fiefs or feuds 
(i.e. fiefs to which honorary titles— dukedoms, marqui- 

* Schulze, Becht der Erstgehurt, 204 (note viii. to View of the State 
p. 96. P. 28, note 9, ante. of Europe). 

2 Dr. W. Robertson, WorJcBy iii. ^ SchvAze, Becht der Erstg, 96,07. 
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sates, countships — ^were attached) should be indivisible ; ^ 
-and as a consequence they became hereditary. The 
lesser military fiefs soon aspired to follow this precedent 
of dignity ; and the very far-reaching effect of this con- 
stitution may be gauged by the fact, that the insinuation 
has even been made that it materially forwarded the 
cause of primogeniture in England.^ However that 
may be, it affected the whole length and breadth of the 
Holy Koman Empire. The next advance was a famous 
constitution of the Emperor Frederick H. in 1232, 
which admitted, what had been for some time the fact, 
that the feudal princes were real lords of the soil, and 
not merely tenants in virtue of an oflScial character ; 
and it described their right as one of ' dominium terrae.'^ 
Indivisibility, then, and individual succession became a 
fully recognised principle in the German principalities 
in the thirteenth century,^ and before the end of the 
century it had several times received judicial confirma- 
tion.^ 

Individual succession, but to which son ? In the 
eleventh century the Emperor seems to have sometimes 
decided ; in Flanders it is recorded that the father 
named his successor from among his children ; in some 
German estates the subjects had a right of choice ; 
Waldeck distinguished itself by a chivalrous method of 
its own. In 1271 the succession descended to three 
brothers. One of them only must succeed, but they 
did not care to decide by the unromantic rule of primo- 

* * Praeterea Ducatus, Marchia, They are usually printed at the end 

Comitatus de caetero non dividatur.' of the Carpus Juris Civilis, 

Libri Feudorwm, bk. ii. tit. 55, sect. * See Wright, Tenures, 176. 

4. The Libri Feudorum are the Ante, p. 33. 

books of the highest authority on '^ Schulze, Recht der Erstgeburt, 

continental feudal law. They were 230. 

compiled by Frederick Barbarossa ^ lb. 103, 127, sq. 

in 1170, and published at Milan. ^ lb, 107, sq. 
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geiiiture ; and they preferred, as the best of friends, to 
agree upon a kind of sportive State-lottery. They set- 
tled that whichever of them was fortunate enough to 
win the fair hand of the daugliter of the Landgrave of 
Hesse should become the ruling Count of Waldeck! 
The youngest son was the lucky man; and his two 
brothers consoled themselves by taking Holy Orders.^ 

The invidiousness of this proceeding of choosing 
which son should inherit soon led to a fixed rule in 
favour of the eldest, or, in a few cases, of the eldest re- 
lation.^ The younger sons do not at first seem to have 
been specially provided for : primogeniture had not 
such an all-embracing meaning as at present, and no 
special disposition was thought necessary. Later, how- 
ever, particular lands were sometimes set apart out of 
which provision could be made for them,^ something 
probably in the nature of modern dower-lands. 

From approximately the middle of the thirteenth cen- 
tury a most remarkable change came over the develop- 
ment of iprimogeniture in German principalities,^ — and 
these only are for the moment under discussion. It was 
so remarkable that it completely severs the history of 
primogeniture in Germany from the history of its pro- 
gress in every other feudal country. There was a 
sharp reaction in Germany in favour of dividing the in- 
heritance among all the sons. Divisibility became again 
the general rule, and sowed the seeds of that inter- 
minable number of smaller States which for so long were 
the persistent obstacle to a powerful and united empire. 
It seems hard at first sight to account for so irregular a 
phenomenon. As a rule, when primogeniture had fixed 
its grasp uj)on a country, no power on earth seemed 

» Schulze, BecU dcr Erstgehurt, » J6. 125, 187. '^ lb, 180. 

125. ^ lb. 228, sq. 
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able to make it appreciably relax its hold. If individual 
members struggled against it, they were only more effec- 
tually secured in the web of its entanglement. If no 
great effort of resistance was made, the growth of cus- 
tom pinioned every refractory tendency with its iron 
grip. But in Germany the circumstances were special. 
Germany had become a loose conglomerate empire, a 
nominal empire, over a number of all but independent 
States. The imperial dignity was little more, sometimes, 
than an ornamental jewel to connect them. Since the 
election of Eudolph of Hapsburg (1273), the emperors 
were really the figure-heads of a Confederation. Tlie 
feudal princes, on the other hand, hailed every symptom 
that might increase their independence over their ter- 
ritories, and the constitution of Frederick II., mentioned 
above, which acknowledged them as lords of the soil, 
was a symptom of such a nature. As became absolute 
princes, they proceeded to exercise their authority, and 
display their magnificence, by assuming a right to divide 
their principalities, upon their deaths, among their sons. 
They were encouraged in this practice by the new schc^ol 
of jurists, among whom it had then recently become 
the fashion to devote more time to the careful study 
of Eoman law, and who likened the princes' lands to 
a Eoman hereditas. The emperors had neither the 
power nor the inclination to prevent them ; for not only 
were they themselves anxious to forget the existence of 
individual succession, so as themselves to divide their 
l^ossessions between their sons, but, in order to pursue 
their designs against the popes unhindered, they were 
ready to buy support from the princes at any price. 
Indeed this new plumage, to which the princes had 
taken a fancy, was positively to the interest of the em- 
perors ; for any shrewd emperor was only too willing 
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to favour a system which, by splitting up the princi- 
palities, was sure to weaken the individual power of 
each of the owners.* Accordingly subdivision became 
the practice and policy of the day. It was the wish, 
even the pride, of the princes ; it was the wish and 
policy of the emperors. So early as 1242 the two 
Dukes of Brunswick, Albert and John, divided Bruns- 
wick between them into Brunswick and Luneburg, 
with the consent of the Emperor ; and in 1281 the Em- 
peror Eudolph I. went so far as to grant the duchy 
of Bavaria to Duke Ludwig on the express condition 
that at his death it should be divided equally among 
his sons.^ In some cases the first step was to allow 
these great feudal principalities to become huge joint- 
tenancies in the hands of brothers or collateral branches 
(* conjuncta manu, in solidum et totum '), from which 
point of vantage the princes contrived to insure division 
without danger to the succession of their families. The 
earUest case of this kind occurred in Brandenburg in 
1231.^ Then, from being joint-tenancies in fact, these 
inheritances became merely joint- tenancies in name, and 
in nearly all the German princely houses a passionate 
eagerness for the partition system of inheritance set in. 
It has left its mark in the intricacies of German 
geography, even at the present day. The splitting-up 
process took place mainly between the thirteenth and 
sixteenth centuries. As generations multiplied. Saxony 
was split up into Saxe-Weimar, Saxe-Eisenach, Saxe- 
Gotha, Saxe-Meiningen, Saxe-Coburg, Saxe-Eomhild, 
Saxe-Eisenberg, Saxe-Saalfeld, Saxe-Hildburghausen, 
and the list is not exhausted. Bavaria was divided 
into the Munich division, the Ingoldstadt division, the 

* Schnlze, Eecht der Erstgehurt, 229-238. 
» J6. 234. « lb, 236. 
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Landshut division, the Palatinate division ; and the 
Palatinate was divided into the Electoral division or 
Lower Palatinate, the Upper Palatinate, the Simmern 
Palatinate, and the Mosbach Palatinate, besides smaller 
divisions. The division of Hesse was exemplified by 
Ilesse-Cassel, Hesse-Darmstadt, Hesse-Eheinfels, and 
Hesse-Marburg; and Mecklenburg-Strelitz and Meck- 
lenburg-Schwerin stand as representative names for 
portions of Mecklenburg, as being better known to 
Englishmen than the smaller divisions. Other States 
shared the same fate : Brandenburg, Brunswick, WUr- 
temberg, Baden, Holstein, Anhalt, Nassau, and the 
Eeusses^ were all divided, and the separation of the 
Tyrol from Austria was among the effects of this fever 
in Austria Proper.^ 

It is not diflBcult to realise from such data into what 
an abyss of helplessness, confusion, and political spite 
the whole of the great German-speaking nation was 
being speedily hurled. The princes had succeeded in 
converting their official territories into hereditary ones, 
and now they were courting the suicidal epidemic of 
perfectly reckless subdivision. In the middle ages 
especially, when the history of countries and States was 
the history of the personal quarrels of their rulers, this 
increase in the number of independent rulers was an 



^ The Beusses are perhaps the merely the reigning prince, but all 

smallest of German principalities, his brothers and cousins are neces- 

Curiously enough, since the year sarily included in the numbering, it 

1148 it has been the custom to call does not take long to mount up 1 

every son bom in either of the two (See Meyer's Konveraatuma-Lexi- 

main existing dynasties by the name kon,) 

of Henry. In the elder line the ^ For an interesting record of 
Henrys count up to 100, and then these genealogies and details see 
begin again at 1 ; in the younger Schulze, Becht der Eratg. pp. 251- 
line they begin again at 1 at the 809. 
beginning of every century. As not 
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indefinite multiplication of the possibilities of war. And 
when doctrines of political economy were unknown, and 
it was believed that the trade of any country could only 
be prosperous in proportion as it could spite and hinder 
that of its neighbour, the creation of every new State 
was the erection of a new barrier against prosperity. 
Even at the present day this feeling is not altogether 
extinct. The princes, in fact, had obtained *home 
rule ' ; the event proved that it was the curse of Ger- 
many ; and it was the political destruction of the Ger- 
man nation for centuries.^ 

The quarrels early broke out upon the question, 
whose was the right to elect the emperors ? The privi- 
lege was a badge of power, enjoyed by those Electors 



® The superabundant number of 
universities in Germany (at the 
present day there are still twenty- 
one) is a result of this age, for natu- 
rally every State that wa:? powerful 
enough insisted upon having its own 
centre of education. Again, the 
awful confusion, even now, as to 
the precise acreage to be understood 
by the word * morgen,* is a conse- 
quence of this splitting-up folly. 
In Prussia 1"58 morgen go to an 
English acre ; in Saxony 1*46 
morgen = 1 acre; in Hanover tho 
figure is 1*54 ; in Baden 1'12 ; in 
WUrtemberg 1*28 ; and in Bavaria 
1-18. 

The petty spite that might arise 
between two States is well illustrated 
by an incident which occurred so 
comparatively lately as forty or fifty 
years ago. A passive enmity at 
that time existed between Nassau 
and Khenish Hesse, and they lost 
no opportunity to spite one another. 
The town of Biebrich is in Nassau, 
that of Mainz (Mayence) is in Rhen- 



ish Hesse. A steam-boat traffic was 
started up the Rhine, for commer- 
cial and general purposes, between 
Cologne and Mainz, and the 
steam -boat company proposed to 
land on the way at Biebrich. The 
Hessians of Mainz, however, could 
not endure that the Nassauites 
of Biebrich should by any possible 
means benefit — perhaps at the ex- 
pense of Mainz — by such a naviga- 
tion ; and they proceeded to drop 
heavy stones into the Rhine, oppo- 
site Biebrich, to make a kind of 
impassable dam. The Nassauites, 
so soon as they found this out, 
naturally resented it in the highest 
degree, and appealed to the German 
Confederation for redress. The 
German Confederation entirely 
sympathised, and condemned the 
Hessians to the humiliating sentence 
of having to drag out all the stones, 
which they had bo laboriously 
dropped in. It is almost incredible 
that two governments should have 
indulged in such childish squabbles. 
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whose local omnipotence history has recorded. But 
when it came to be a question of dividing their lands, 
it was perfectly clear that the electoral vote could not 
be divided also. It would have been impossible to 
allow every electoral family to multiply its vote at 
pleasure, and so elect its own nominee ; and therefore 
a bone of contention at once arose between the co- 
heirs as to who was to be the possessor of the prized 
privilege. TJie Emperor Charles IV. set about dealing 
wnth this diflSculty by the issue of the Golden Bull ^ in 
1356 ; for these quarrels not only disturbed the peace 
of the individual States, but seriously endangered the 
peace of the Empire. He reduced the number of 
Electors to seven, and he restricted the privilege to the 
Archbishops of Mainz, Cologne, and Treves, the King 
of Bohemia, the Elector Palatine, the Duke of Saxony, 
and the Margrave of Brandenburg. What was espe- 
cially important, the indivisibility of the electoral lands 
was also decreed.- 

That the Emperor's choice of electors was not alto- 
gether devoid of the dictates of self-interest is not a 
matter which need concern us here. It is of greater 
consequence to note that the decree of indivisibility for 
the electoral lands acted as a note of warning, and 
awoke some of the princes to the madness of continued 
division, and that in certain non-electoral lands indi- 
visibilitv was reintroduced.^ Indeed, even before the 
Golden Bull, it had reappeared in one or two princely 
families through the medium of family compacts. Yet 
the division system had grown too deep to change 

* So called from the golden seal electoral lands, was also intended 

{bulla) appended to the decree. to apply to other lands, but the 

^ It seems probable that the indi- point is disputed. Schulze, Becht 

visibility and individual succession, der Erstg. 316. 
decreed by the Golden Bull for > Ih. 318. 
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rapidly. Express dispositions by fathers, or contracts 
among brothers, for non-division, were sometimes flatly 
disregarded.^ A change could only be hoped for gra- 
dually. 

Gradually, too, artificially or naturally, it came.^ 
At first sometimes the two eldest sons were left the 
inheritance to the exclusion of the others, as a tentative 
experiment. Sometimes it was attempted to maintain 
a common inheritance together between the sons and 
cousins, undivided ; but this was a heavy fetter upon 
€very individual, and hopeless dissensions rendered this 
plan a dismal failure. Another practice, which directly 
paved the way for primogeniture, was to leave the 
eldest son to direct matters in the name of his brothers. 
Then, too, younger sons were sent into the Eoman 
Catholic Church. That was a sure method of disposing 
of them, if it is not irreverent to say so. What could 
be more opportune for the introduction of primogeniture 
into the princely families than the existence of a Church 
where celibacy was enforced, and proof of ancestry was 
a certain road to high promotion ? A younger brother 
in the Church could have no legitimate descendants ; 
and, if he was reasonably lucky, he had actually the 
prospect of excelling the grandeur of his elder brother 
by attaining a bishop's crozier, or even an elector's 
€rmine. And the introduction of primogeniture was 
aided by forbidding the marriage of younger sons. This 
was usually done by family arrangement, and had the 
effect of driving them into Orders. Either they were 
forbidden to marry absolutely, or else they were not to 
do so unless they married an heiress (* sich auf ein Land 
beweiben '), and thus provided for themselves without 
being a burden on an elder brother. Their only other 

* Schulze, Becht der Erstgehurt, 881-2. 

* 26. 820-881. 
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alternative, to which they also resorted sometimes, was 
to contract a morganatic marriage. 

It is not surprising, perhaps, after so long a reign 
of the system of partibility, that the reintroductiou 
of primogeniture once more encountered considerable 
opposition. Some princes could not or would not see 
the chasm into which they were sliding, or preferred to 
subordinate family regards to the welfare of a united 
State. Younger children, also, grew ill-disposed towards 
their elder brothers ; too weak or fond parents could 
not bring themselves to deprive their younger children ; 
and even the elder brothers themselves had doubts about 
the justice of primogeniture. Tender mothers, says the 
German authority,® could not bear that their younger 
sons should not be dukes like their elder brothers, and 
the hatred of a royal step-mother in Eeuss for an elder 
step-son who had ousted her children was so boundless, 
that she indignantly brought a law-suit against him for 
the recovery of the princely lands.*^ Even arguments 
from religion were called in to assist. It was pointed 
out that in Eomans viii. 17 it is written, 'And if [we 
are] children, then [are we] heirs,' and it was contended 
that the inference to be adapted to the occasion was 
plain. Besides, it was said, primogeniture enticed 
jounger Protestant children to sell their religion to 
obtain cardinals' hats in the Roman Catholic Church ; 
and one or two pretty clear instances of the kind were 
adduced.^ The opposition to primogeniture even in- 
dulged itself in poetry.^ 

« Schulze, Recht der Eratgehurt, ' This was as late as 1G68. Ih. 

336. 337. « Ih, 337. 

* P^risse avec ses loix la dure politique, 
Qui, sur le frele espoir d'un honneur chimdrique, 
Depouille les cadets en favour d'un ain^ 
Souvent peu digne encor' de ceux dont il est ne.' 

— IJ. 343. 
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Primogeniture began to rise to its culminating point 
among the princely families during the Thirty Years' 
War (1618-48).^ Afterwards appeared the splendour 
of Louis XrV. ; and, like an advertisement which is 
opportunely inserted just as wares are beginning to be 
talked about, vastly enhances their prospects of success, 
so the Court of the French monarch displayed exactly 
at the right moment the external radiancy to which a 
system of primogeniture would conduce. * L'fitat, c'est 
moi,' said Louis XIV. ; and all tlie German princelets 
promptly fancied themselves also to be the personifica- 
tion of their States, and built tJieir Versailles. They 
introduced the rule of primogeniture to further the 
splendour of their house, and the smaller nobles pro- 
ceeded to imitate them, as will be explained directly, by 
introducing a system of trust-entails {fiddcommissa). 
The tide had turned. It was felt that the idea of public 
safety was wrapped up in the consolidating idea of 
primogeniture. It was recognised that the lands would 
not stand further subdivision. Eeligion was now in- 
voked in the opposite sense to what it had been pre- 
viously, and references were made to the recommenda- 
tions of primogeniture in the Pentateuch ! ^ The only 
doubt seemed to be about legal precedents. The princes 
were the patrons of the lawyers, who were therefore 
bound to support primogeniture and decry the Eoman 
institutions to which they had been brought up. It 
was a hard task ; but it will be an evil day for the 
public when the ingenuity of lawyers is unable to sup- 
ply the oil for working the machine of State laws ; and 
the ingenuity of seventeenth century lawyers was not 
unequal to that of the present day. In their extremity 

» Schulze, Recht der Erstgehurt, 346-358. 
'^ Compare ante, pp. 10, 11. 
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8ome well-read gentleman unearthed the work of one 
Andreas Tiraquellus, a French politician, who had pub- 
lished an extensive treatise on the subject a hundred 
years before, in 1559. This learned enthusiast had set 
himself to prove the existence of more or less matured 
primogeniture among the ancient Egyptians and Moab- 
ites, the Persian chieftains, Greeks, Athenians ; also its 
recognition in Africa, Tunis, Fez ; even among the 
Eomans, and the Incas of Peru ! World-wide expe- 
riences ! what more convincing examples could be re- 
quired ? Why, says this treatise in reply, look to the 
animal world ! for the author had acutely observed that 
the mothers of elephants, swine, and dogs, endeavour to 
suckle their first-bom first. Of course, in the face of 
such a mine of research as this, such solid precedents 
as the 118th Novel of Justinian could have no bearing 
upon the case of German principaUties.^ 

Slowly, then, primogeniture had obtained the acqui- 
escence of younger children, and the confirmation 
of the emperors. The custom of charging the in- 
come of the eldest son of a prince with the payment 
of a quota (' appanage ') for the younger children only 
grew up at the beginning of this century.'* Undiluted 
primogeniture in the modern sense, granting an 
exclusive prerogative to the eldest line, was only 
gradually introduced in the more recent family com- 
pacts,^ and it may roughly be laid down that its uni- 
versal applicability in all the German princely houses, 
now acknowledged, is an outgrowth of the last three 

' Schulze, RecTit der Eratg. 356. Miaskowski, Daa Erhrecht, ii. 81 

^ Ih, 379. A compulsory appa- For the French equivalent see p. 

nage now generally only exists for 92, note 5, ante. 

the estates of the great nobles. * Schulze, Recht der Eratg, 880 
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centuries.^ How far did private families come to follow 
the lead ? ^ 

An early link in the historical chain are the Stamm- 
gutei\ or hereditary estates, of the nobility of the mid- 
dle ages descending to a single heir, and usually to the 
eldest son. The use of the name is rather elastic ; but 
it applies to certain estates which were not feudal, but 
may be said to have rested on the way to feudalism. 
On the other hand, these estates may be looked upon 
as having sprung from the geschlossene Guter, men- 
tioned on a former page.^ In the middle ages they 
flourished in certain special provinces. Their particular 
characteristic was that they traced their source and rule 
of descent to custom.^ They must also have been 
inherited by a possessor from his forefathers, any land 
that the possessor bought himself was not part of the 
Stammgut] and they could not descend to daughters^ 
sons only might inherit.^ They were, besides, not 
absolutely inalienable, but the consent of parties 
interested was required for their sale. Till com- 
paratively recent times, Stamnigilter were maintained 
among the higher nobility by family customs and com- 

* Schulze, Recht der Erstgehurt, * Zimmerle, t6. 265. This was a 
895, 400-451. consequence of the influence of feu- 

' Modern private property of dalism. By the old local laws the 

German princes must be separately male sex was preferred to the female, 

settled, or devised, if intended to but, failing sons, daughters were 

go with the Crown. Otherwise the not excluded. See also Schulze, 

ordinary intestate law of the State 199. The exclusion of women was 

applies. For details as to two kinds a result of the requirements of feu- 

ofprivateproperty (jSc^a/tfZtytt^and dalism. One instance only of the 

HauBJideicommiss)^ see Schulze, ih, right of transmission of a fief to a 

869-871. woman seems to be recorded, when, 

® P. 114. With Siammgiitcr may in 1201, the privilege was granted 

be closely compared the Danish as an exceptional favour in reward 

Stamhuse (see p. 165, inf.). for pre-eminent services. Dr. W. 

* Zimmerle, Stamviguta-ayst^mj Bobertson, WorkSt iii. 205. 
203. 
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pacts, and among the lower nobility by other customs 
and local ordinances ; '^ but they have practically ceased 
to be spoken of at the present day,'^ and have been 
merged in an institution which has eclipsed them. This 
is the system of Jideicommissay or, roughly translated, 
trust-entails.^ 

The difference between Stammgiiter and Jideicom - 
missa is that while the descent of the former was 
mainly regulated by ancient custom, the descent of the 
latter is mainly governed by special private wish. 
According to the whim of the founder, property sub- 
ject to a jideicommissum might descend as a majorat in 
a line of eldest sons ; or as a minorat in a line of 
youngest sons ; or as a seniorat^ or as a janioraty 
continually to the eldest or youngest surviving mem- 
bers of a family : but as a matter of fact property 
nearly always was settled to descend in the order of 
primogeniture.^ The career, so to speak, of German 
jideicommissa was quite distinct from that of feudalism. 
Doubtless they find their prototype in their somewhat 

^ Zimmerle, Stammguts-system, leges, such as a right to sit in the 

275. Widows, daughters, and sons Landtag of the State in which they 

not provided for, received some are situated. For, though they 

form of competence. Miaskowski, usually descend by primogeniture, 

Erbrechtf ii. 6. it is not essential to their existence ; 

' In Baden the old name Stamm- and they only follow its course of 

gut is still preserved to denote the descent when a fideicommissum to 

fideicommiesuni described in the that effect has been created, 

next paragraph, and in Brunswick, * Miaskowski, Erhrecht^ ii. 28. 

fideicommlaaa are called FamiUen- A seniorat of landed property, 

stammgiiter, Miaskowski, ^r6r<?r/i^ however, is expressly forbidden in 

ii. 20. Prussia. Prussian Allgenieines 

The standard work on German Landrecht^ ii. 4, ss. 140-142. 

fideicommissa is Dr. William A German wmjora^ differs from a 

Lewis's Das Recht des Familien- French majorat in that the latter 

Fideicommisses (BerUn, 1808). was always accompanied by a title. 

* I have purposely omitted men- Ante, p. 106, note 3. This was not 

tioning Eittergiiter, knights* estates essential in Germaoy, except in 

carrying with them certain privi- Bavaria (p. 138, inf.). 

K 
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similar, though yet somewhat different, namesakes in 
Roman law. Possibly, also, they are not ver}^ remotely 
connected with the early family-associations {Gan- 
erbschaften)^ where a number of families held property 
in common, under a common administration or trust, 
and distributed the year's revenues among one another.^ 
But they were not, at any rate, invented in their modern 
form till the sixteenth century, when the lesser nobility 
bethought themselves of this means of emulating and 
reflecting the family resplendence of the princes. The 
invention was not so much derived from Roman law, 
as the product of early German law engrafted upon 
Roman law, and it considerably puzzled lawyers how to 
fit it into their legal framework. A similar process of 
development took place in France, Italy, and Spain ; ^ 
and from Spain Germany adopted several hints as to 
the form oi Jideicommissa in the seventeenth century. 

It has been explained that, with one or two very 
limited exceptions, Jideicommissa (or substitutions) in 
France were entirely abolished by the Code Napoleon.® 
This had a very widespread effect upon Napoleonic 
Germany. Owing to the minute splitting-up of the 
country into principalities, of which every one was too 
weak to defend itself, Napoleon was able to reduce 
Germany to the lowest state of degradation which it 
has unfortunately been its lot to be condemned to see. 
He was hnmediate ruler of a considerable portion of it ; 
he was superior lord of the whole of the Rhine Con- 
federation, which was his creation ; and Prussia was so 
far tributary that it was obliged to furnish him with a 

^ See Meyer's KonversationS' sHtution of French law, but the 

Lexikon, terms must not be considered as 

' Miaskowski, Erhrecht, ii. 8. interchangeable. 

The German Fideicommiss may * P. 95 and p. 95, note 5, ante, 
be considered parallel to the auh- 
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military contingent, if he gave an intimation to that 
effect. As was natural, three or four years after the 
promulgation of the Code Napoleon in France, it began 
to be proclaimed in various States of Germany, and with 
it the edifice of Jideicommissa temporarily fell to the 
ground. The Code was introduced into Westphalia in 
1807, into Wlirtemberg and Bavaria in 1808, into 
Baden in 1809, into the Grand Duchy of Frankfort-on- 
the-Main (which appeared and vanished like a comet) 
in 1810, and into the Hanseatic towns in 1811, besides 
other districts.^ But its existence intact was short- 
lived. With the ebb-tide of French domination Jidei- 
commissa reappeared above the flood. The first sign 
of them was visible in the Bundesacte of the German 
Confederation in 1815, when certain nobles were 
granted the privilege of reviving them ; and in a very 
few years they were reinstated in Bavaria, Wlirtemberg, 
Westphalia, and other States. Once again, in that year 
of European disturbance, 1848, when the spirit of dis- 
quietude was roaming through almost every country, 
did a decree of the National Assembly at Frankfort 
give an impulse to their abolition, which was followed 
by many States ; but so soon as the political barometer 
again rose, they were once more specifically reintroduced, 
nearly universally, and only in Oldenburg have they 

^ Miaskowski, Erbrecht, ii. 10, berg, begun in 1807, had for ita 

11. A small exception to the gene- general object the creation of abso- 

ral abolition of fideicommUsa was lute ownership in land among all 

made in Baden, in favour of persons classes, so far as possible. With 

of the rank of Herren or Bitter, respect to fideicommisaa, it there- 

BadUches Landrecht, Satz 577, ca- fore naturally extended the tenant- 

cv. for-Ufe*8 powers of mortgage and 

In Prussia, where the Code sale ; and it also provided for the 

Napoleon was not introduced, the revocation of fideicommUsa by 

famous legislation under the aus- special family agreement. Mias- 

pices of Stein, Schon, and Harden- kowski, Erhrecht^ ii. Vi, 14. 

K 2 
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remained definitively set aside.^ The province of Ger- 
many where this German form of entail is at present 
non-exislent is Alsace-Lorraine, which has not yet 
reaped the full consequences of its German annexation.^ 

It is, perhaps, also interesting very briefly indeed 
to trace the growth of these entails in Austria. The 
jideicommissum founded in the family of Count Tliun 
dates back to the sixteenth century, as also do those 
in the families of Freiherr von Herberstein and Freiherr 
von Mallowetz. In Prince Liechtenstein's family the 
jideicommissa are dated 1602 and 1604, and for about a 
century and a half others follow in other families at 
measurable intervals. The current flowed somewhat 
against their irrevocable stringency in the reign of Maria 
Theresa, and her son Joseph II. even entertained the idea 
of abolislung them, but in this, as in his other plausible 
designs, he lived to see his good intentions ship- 
wrecked.^ A French decree temporarily abolished 
jideicommissa in Dalmatia and the coast provinces 
while they were under Napoleon's regime^ but sub- 
sequently they have slowly increased throughout the 
Empire. 

It is quite beyond the scope of this sketch to trace 
the bearings of German jideicommissa in detail, to say 
nothing of the inevitable stifihess of the subject, and I 
have only mentioned them because the histories of entails 
and settlements and of primogeniture have often more 
or less inseparably advanced hand in hand. SuflSce it 

^ Miaskowski, ErhrecJit^ ii. 14, waren, der aber aUe seine Ent^iirfe 

15. scheitern sah.* (Here lies a prince, 

^ 76. ii. 12. whose intentions were spotless, bnt 

' 76. ii. 16. The epitaph which who saw all his projects wrecked.) 

it is said that he proposed for him- Quoted in Meyer's Konversations- 

self is exceedingly true : * Hier liegt Lexikon, 

ein Fiirst, dessen Absichten rein 
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to say, very generally, that, like English settlements, 
German Jideicommissa usually consist of land and some- 
times of money, and that under some State laws they 
may consist of houses, libraries, picture galleries, or 
jewels;^ but, unlike English settlements, once made 
they are (or till recently were) perpetual, and gave no 
option of breaking them off at the time that they might 
have been resettled for a new generation. Originally, 
therefore, it was quite impossible to sell a settled estate. 
Now, however, the tendency of modern legislation is to 
enable the unanimous consent of a full family meeting 
to effect a sale or mortgage of the estate, or to break 
off the ' entail.' ^ In many States, in order to prevent 
the abnormal growth oHhese Jideicommissa, the consent 
of the ruUng sovereign or a legal sanction must be ob- 
tained for their creation,^ and it is not always very 
readily given. Sometimes a minimum amount of pro- 
perty has been specified, for less than which the creation 
of a, Jideicommissum has been forbidden.^ In Bavaria 
no one had the right to create it except persons of the 
rank of nobihty {Adel);^ and what is specially of 
interest for the present purpose, in Bavaria, Hanover, 
and Brunswick, it is an absolutely essential condition of 
the creation of sl Jideicommissum that it should embody 
the principle of primogeniture.^ 

* Miaskowski, Erbrecht, ii. 21- chiefly drawn from Dr. von Mias- 
24. kow8ki*8 Erbrecht, Every person 

^ Ih, 41. who has a right of disposal over his 

^ lb. 25. property is able to create a fidei- 

^ lb, 23. commiasuntf and this either in 

* lb, 21. favour of his own children or any- 

* Miaskowski, Erbrecht^ ii. 28. one else, and usually in whatever 
The following is a very condensed line of succession — male or female 

summary of some of the more —that he pleases. The successors 
technical details relating to German may even be joint- tenants, where 
fideicommiaaa. The facts are the laws of a State have not for- 
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A curious experiment has been made within recent 
years to introduce these jideicommissa among peasant 



bidden it. In Bavaria, however, 
the power to create a fidcicommiS' 
sum lies only in femilies of the 
rank of AdeL The document of 
creation must generally be passed 
through a law court, and must 
generally, except in Wurtemberg 
and Hesse -Darmstadt, receive the 
consent of the sovereign or govern- 
ment. In Prussia tlie King's con- 
sent is required where the property 
to be settled has a net revenue of 
80,000 marks (about 1,480/.); if 
the revenue is between 80,000 
marks and 7,500 marks (870Z.), 
the consent of a law court is suf- 
ficient ; if the net revenue of land 
is below 7,500 marks, or the net 
revenue of capital is below 30,000 
marks, the property cannot be sub- 
jected to a fideicommissum at all. 
Other minimum limits are specified 
in many other States. In Austria 
an lujperial law is needed for the 
creation of every fideicommissum. 
The property subject lo difideicom- 
viissum may be movable or im- 
movable, but it must usually be a 
thing producing a revenue. How- 
ever, a library, pictures, jewels, &c. 
may generally be settled, though, as 
they do not produce a revenue, the 
laws of some States require that 
they should be tacked on to the tail 
of other settled property that does. 
In Prussia and Bavaria only Und 
and money-capital can be subject 
to a fideicommissum^ not a house, 
even though it produces a revenue. 
The newer laws have rather pro- 
ceeded on the assumption that 
settled property essentially belongs 
in one sense to the whole of the 
family, and that it cannot, there- 



fore, be tied up by the founder of 
the settlement for ever. Accord- 
ingly, a unanimous meeting of all 
members of the family having a 
claim {Anwdrterjf or their repre- 
sentatives, can now (often with the 
sanction of a law court or the 
Government) do almost anything 
with a fideicommissum. They can 
abolish the fideicow,missum^ or sell 
or mortgage the estate. (The 
differences between this family 
meeting and a conseil de familU 
in France seem to be that in Ger- 
many every member of the family, 
even children, must be represented 
— by guardians or otherwise ; and 
that the resolutions of the meeting 
must be unanimous.) The first 
leading law of this kind in Prussia 
— relaxing the strict nature of the 
entail — was passed in 1840. In 
Saxony, it appears, such a cutting- 
off of the * entail ' cannot take place 
till the estate is in the hands of the 
third generation fi-om the founder 
of the settlement, the founder him- 
self not being reckoned ; in Austria, 
the * entail ' can only be cut off 
when there are no fiu^her living 
claimants, i e. when the Anwdrter 
have no descendants. The * tenant- 
for-life ' of a settled estate is its 
administrator, and enjoys its fruits, 
but he must not commit w^aste 
(verschlechtem). The Anwdrter 
have often the right of watching 
and checking him, to see that no 
waste, &c. is conmiitted ; and they 
are often interested to the extent of 
receiving portions charged out of 
the estate (appanage, cf.p. 127,ante), 
but this is not a necessity. The 
extinction of a fideicommissum may 
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properties, and the entailed farms thus created are called 
Erhguter} It was one of the several experiments, 
which was tried in the fifties, to provide a barrier 
against a recurrence of the disturbances of '48. There 
is an originality about the proposal which deserves suc- 
cess, but the success with which it has met rather sug- 
gests that the proper epithet for it is fantastic. In 



take place, apart from the more 
recently introduced method, by 
consent of all the claimants, in any 
one of the following ways. It may 
be revoked by the founder, so long 
as no third person has profited 
under it. It may lapse owing to 
the extinction of the family, or 
owing to the disappearance of the 
property subject to it (e.g. money 
invested in fecurities). It may 
lapse because the property subject 
to it has so much deteriorated that 
its value is less than the minimimi 
required by law to constitute a 
fideicommissum. Or it may lapse 
because the founder has made no 
further provision for its continu- 
ance, in which case it belongs 
absolutely to the last * tenant-for- 
life.' On occasions where all 
fideicommissa have been smn- 
marily abolished by law, such as 
occurred in Oldenburg in 1849, and 
in Brunswick for the short interval 
between 1850 and 1858, special 
provisions have been made for the 
compensation of living ' tenants-in- 
tail.' 

The following additional facts 
may be of general interest. Half 
the land in the seven eastern pro- 
vinces of Prussia in the possession 
of landlords who have aggregate 
estates of more than 5,000 hectares 
(12,350 acres) is permanently en- 
tailed (819,803 hectares are entailed 



out of 1,637,963). (Conrad, Die 
Fideik. in den dstlichen Prov. 
PreussenSf p. 291.) In these same 
provinces the total number of aU 
entailed properties, large and small, 
was in 1888 548, of which a largo 
acreage is forest land ; and 185 of 
the total number of these entails 
had been created between 1880 and 
1888. (Buchenberger, Agrarwc»en 
und Agrarpolitiky i. 4G5-6.) The 
largest landowner in these pro- 
vinces is Prince Hans Heinrich of 
PI ess, who owns altogether 60,856 
hectares, or 150,000 acres (Dr. 
Conrad, loc, cit. p. 288 — the figure 
given by Dr. Conrad in another 
book is 70,139 hectares : art. in 
Jahrbiicher fur Nationaldkonomie 
und Siatiatiky Neue Folge, vol. 
xvi. p. 162, Jena, 1888), and of this 
aggregate property 50,808 hectares, 
or about 125,500 acres, are entailed. 
In comparison, the largest land- 
owner in Bohemia, Prince Schwarz- 
enberg, owns 177,888 hectares, or 
nearly 440,000 acres. (Conrad, 
Jahrbiicher^ &c. p. 163, but the 
statistics there given do not dis- 
tinguish what amount of entailed 
property his estates comprise). 
Much may be forest-land, which 
might not be reducible to cultiva- 
tion, even if desired, except at 
prohibitive cost. 

* Buchenberger, Agrarwesen und 
Agrarpolitiky i. 470-6. 
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Bavaria, the first State which led the way, in 1855, only 
four Erbgiiter were erected between 1855 and 1872, and 
of these two were large estates which it had been impos- 
sible to entail previously under Bavarian law because 
their owners did not enjoy a rank of nobility. In Hesse- 
Darmstadt, which in 1858 imitated the Bavarian model, 
not a single use of the proffered device has been made 
at all/^ The only other State which has tentatively 
strayed near the dreamland neighbourhood of this ap- 
parently unpopular ground is Mecklenburg-Schwerin, 
where in 1869 the possessor of an Erbpachthof (ana- 
logous to copyhold) was enabled to forbid his successors 
to sell the farm for one or more generations.^ Settled 
estates do not seem to provoke an enthusiastic welcome 
among the German peasantry ! whether owing to con- 
trary habit or otherwise. 

The subject must now wind away to somewhat 
novel surroundings, quite distinct from entails. It is 
probably already well known that in Germany, if a man 
dies intestate, the ordinary law is that the whole of his 
property (land or otherwise) shall be equally divided 
among his widow and children ; and if he makes a will, 
he is obliged to leave every child a fixed fraction of 
what the child would have received had he, the tes- 
tator, died intestate {Pflichttheil)^ The PJlichttheil of 



^ Miaskowski, Erhrecht, ii. 115. Ifhe does cot nominate at all, the 

The mode of descent in these cases class of heirs to whom the inherit- 

18 individual succession to a single ance falls choose out a single heir 

heir, but not necessarily to the eld- from among themselves. Ih, 109. 

est son. If the life -possessor has The life -possessor of an Erhgut can 

descendants, he must nominate one only sell or mortgage it with the 

of them ; failing descendants, the consent of the family. 16. 104-5. 
second class of heirs is his brothers ^ lb, ii. 94. I have been unable 

and sisters and their descendants, to ascertain what use has been made 

from whom he must nominate ; and of this law. 
80 on through other specified classes. * Pfiichttheile are calculated upon 
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Germany closely resembles the legitime of France. But 
it has been felt in recent years that not only may the 
system of Pfiichttheile be unnecessarily rigid, but that 
the subdivision of land into diminutive plots may in 
some districts be growing undeniably too great. 
Accordingly, especially since the year 1870, an attempt 
has been made in many States both (1) to introduce to 
some extent the absolutely unrestricted disposition of 
property by will, which has been held to be such a car- 
dinal principle in England, and also (2) to give the option 
of a diluted form of primogeniture — if the expression 
can be forgiven — which may afford some remedy against 
perpetual rnorcellement. The technical name of this 
antidote is Anerhenrecht, and it is deserving of closer 
inquir)\ Shortly, the laws estabUshing Anerbenrecht 
enact that the peasant or other properties shall descend 
to a single child or heir {Anerhe\ whose own total 
share shall exceed those of each of his (brothers and 
sisters or) co-heirs. The excess in the Anerhes share is 
usually ascertained by assuming, when the co-heirs* 
shares are to be calculated, that the value of the 

two systems : either, as in Austria, or ber intestate portion : three or 

they are always a fixed fraction four children each to half of his 

(in Austria itself, half) of what the or her intestate portion : five or 

child or heir would have received more children each to two- thirds of 

on intestacy ; or, as in most other his or her intestate portion. 
States, they vary in their proportion In France {Ugitime) one child is 

according to the number of co-heirs, entitled to half the parent*s|property : 

Thus in Wurtemberg and Hanover, two children are each entitled to 

which follow Roman law, if there are two- thirds of his or her intestate 

one to four children, the Pflichttheil portion : three or more children are 

of each is one-third of his or her each entitled to three-fourths of 

intestate portion ; if there are five or his or her intestate portion. (P. 98, 

more children, the Pfiichttheil of note 2, ante.) 
each is half of his or her intestate In Germany there are certain 

portion. grounds (crimes, want of natural 

In Prussia one or two children affection) on which heirs may be 

are each entitled to one-third of his deprived of their Pjlichttheile. 
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peasant's entire inheritance is lower than its actual 
value. An illustration will explain. Suppose an inheri- 
tance, worth 20,000 marks, to be divided among three 
children. Then, for the purpose of calculating the 
children's shares, the inheritance wall be assumed to be 
perhaps worth only 15,000 marks, mstead of 20,000 ; 
so that the calculation makes each child's share worth 
5,000 (15,000--3) only. Accordingly, two of the chil- 
dren will receive shares of 5,000 marks each, and the 
Anerbe will not only receive this 5,000 share, but also 
the difference between the actual and assumed values of 
the inheritance (20,000 — 15,000), or, in this instance, 
5,000 more.^ A simpler method is adopted in States, 
where no special allowance favourable to the Anerbe is 
made, at the time that the shares are calculated. In 
these States the inheritance is taken at its actual value ; 
and then a special sum (' Voraus^ ' kindlicher Aiischlag,' 
* Pracipuurn '), a fixed fraction of the value of the 
inheritance, is paid over to the Anerbe histead.^ In 
many States the application of these laws is decreed to 
be optional (see end of next paragraph). 

History has sometimes shown that when a remedy 
is required it is spontaneously developed as an offshoot 
from some half-forgotten stem. In Germany itself the 

* Originally the standard for various districts of Oldenburg varies 

valuing the estate was its market- from 15 to 40 per cent, of the net 

\a]ue (Verkehrsiverth); the "present valuation of the estate. Miaskow- 

standard of valuation, however, is ski, Erhrcchty ii. 442. In Baden 

usually based on the returns of Hofgiiter, where a form of Ancr- 

Annual produce (Ertragswcrtli), benrccht exists, the kindlicher 

Buchenberger, Agrarwesen und An^chlag is one-tenth, or in moun- 

^<7rarpo?i7iA-,i. 492-3; Miaskowski, tain districts one-eighth, of the 

Erhreclit, ii. 425. The Anerhen- current value of the estate. The 

reclit valuation is also sometimes parents, however, may raise it to 

based on the government valuation one fourth, if they think fit. 

for purposes of revenue. Vogelmann, Geschloaa. Hofgiiter 

^ For instance, the Voraus in des badisch, Schwarzwaldes, p. 19. 
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present federated Empire may be said to have sprung 
from the ill-assorted confederation of States which 
struggled on at a tension for more than half this cen- 
tury ; with us in England, in a different sphere, the 
present system of Cabinet Councils was developed, 
when needed, out of the private committees of the 
Privy Council under the Stuarts ; and who knows but 
that the half-buried prerogative of life-peerages may 
not yet be resuscitated to strengthen the power of a 
Second Chamber ? In the narrower world of peasant 
properties, in Germany, something of the same evolu- 
tion has taken place in the development of Anerbenrecht, 
The modern remedy traces its origin to another form of 
Anerbenrecht^ which existed among the villein tenants of 
the Middle Ages, and was then a recognised manorial law. 
In the sixteenth century this form began to be extended 
by the princes and ruling lords to their free tenants — 
from no disinterested motive ; for the tenants' estates 
had become so split up by division, that their requisite 
contributions to the princes were not always forthcom- 
ing.^ The princes at this period decided who was to 
be the single heir [Anerbe) ; but this old Anerbenrecht 
was pretty nearly obsolete at the beginning of the nine- 
teenth century, and it has at any rate been left to the 
last thirty years to remould and restamp it, and reissue 
it in a new form, to meet changing theories and condi- 
tions. The new form differs in several respects from 
the old. It is more elastic. Formerly the estate could 
only descend to one heir ; it might not be divided 
among several : ^ now it is otherwise. Formerly the 
other heirs received usually very small shares or none 

' Buchenherger, Agrarwesenund ® Buchenberger, i6. 454; Mias- 
Agrarpolitikj i. 478 ; Miaskowski, kowski, ib, 187. 
Erbrecht, ii. 135. 
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at all : now they are substantially provided for by legal 
requirement. Formerly creditors' debts were reduced 
in favour of the Anerbe ; now creditors must be paid 
in fuU.^ Formerly the Anerbe could not sell the 
estate, unless he sold the whole; now he may sell a 
part — indivisibility is not necessarily bound up with 
Anerhenrecht The new form has been introduced 
into Austria for middle-sized estates {Besitzungen 
mittlerer Griisse, the size to be defined by the local 
Landtag), and it is also being tried in Prussian pro- 
vinces, including Hanover, Brandenburg, Westphalia, 
Silesia ; and in Oldenburg, Brunswick, Schaumburg- 
Lippe, and Bremen.^ Two plans, however, are being fol- 
lowed. Either, as in Austria, Brunswick, and Schaum- 
burg-Lippe, the Anerhenrecht law comes into opera- 
tion of itself so soon as a proprietor dies intestate ; or, 
as in Prussia, it only comes into operation when the 
estate has been expressly entered (at the option of the 
proprietor) on an official roll, kept in a registry. for the 
purpose.^ It is noticeable that the popularity of these 
registers, where they are in use, does not seem to be 
remarkable except in Hanover and Oldenburg ; and in 

^ See Handworterhuch der properties of a lesser size may not 

Staatgwissenachaften, art. * Aner- be made subject to it. In Hanover 

benrecht.' the new form of Anerbenrecht may 

^ BnchenheTgeTfAgrarwesenund be introduced upon estates where 

Agrarpolitik, i. 506, 490. Meitzeni the old form existed. Miaskowski, 

' Landwirthsohaft,' in Schonberg's Erbrecht, ii. 882. In Bremen the 

Handbuch Pol, Oekon, ii. 192-196. estate must be at least 5 hectares 

The old form of Anerbenrecht ap- (13 i acres) in size. lb. 886. In 

plied only to what we should call Westphalia and Brandenburg it 

peasant properties. Miaskowski, must be rated at a clear yearly 

Erbrechtf ii. 467. There is con- revenue of at least 75 marks {3L 

siderable variety as to the size of 14«.). lb. 888. Biitergiiter (see 

estates which may be made subject p. 129, note 4, ante) may also 

to the modem form of -4ner6enrec/i^. generally be subjected to Anerhen- 

In several cases a minimum size recht, Buchenberger, ib, 490. 
has been fixed by law, so that ' Buchenberger, ib. 488. 
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Hanover their popularity is explicable because a form 
of Anei'henrecht has there always been the custom.^ 

How far this rather complicated but well-conceived 
device of Anerhenrecht is a diluted form of primogeni- 
ture has not yet been made clear. In most States the 
proprietor is allowed to nominate, either during his 
lifetime or by will, which one from among the next class 
of heirs he desires to succeed him."* But if he does not 
do this — and I believe cases of intestacy without nomi- 
nation are very common indeed in many Anerhenrecht 
properties — he has, of course, left the law to decide for 
him ; and it must be borne in mind that he has gene- 
rally done this with his eyes far more open than perhaps 
are those of the average English peasant proprietor 
who dies intestate. In these circumstances the law of 
Anerhenrecht of most States decides in favour of primo- 
geniture. This at least is the case in Hanover, Bremen, 
Schaumburg-Lippe, Brunswick, Lauenburg, Branden- 
burg, Silesia, Schleswig-Holstein, and many districts of 
Westphalia and Oldenburg ; but in the two latter, it is 
remarkable and interesting to notice, the old custom 
of various parts, that the youngest son should be the 
Anerhe, has been tenaciously and jealously adhered to ; 
and in Bavarian Anerhenrecht^ borough-English is the 
rule for sons, and primogeniture for daughters.^ 
3finorat, or borough-English, to give it its English 

' The statistics are quite asto- In the older form of Anerbenrecht 

nishing. Up to the end of 1891, there was no question of its optional 

68,158 Landgiiier in Prussia had application by a deliberate act of 

been entered on the Register, and the villein or * peasant proprietor.' 

out of these 65,672 were in Hanover. Miaskowski, Erbrccht, ii. 467. 

Thus only 2,486 were situated in "* Buchenherger, Agrarweaenund 

the other six eastern provinces of Agrarpolitik, i. 490. 

PniBsia included in the returns. * Miaskowski, Erbrecht^ ii. 421- 

See Handwortcrbuch der Stoats- 423; Buchenberger, t6. i. 492. 
missenachaften, art. * Anerhenrecht.' 
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name, was formerly popular in portions of Germany. 
Its rather hackneyed advantages and disadvantage.^ 
have been pretty often asserted or imagined, and are 
somewhat as follows. That an eldest son should suc- 
ceed, if there is to be but one heir, is the more natural, 
and is more in consonance with the position he fills in 
the family ; ^ but primogeniture is sometimes apt to 
foment, what borough-English is comparatively apt to 
avoid, an increase in the trammels of settlements, and 
a growing coolness between parents and the expectant 
heir. It is said, too, that as the age of the youngest at 
his parent's death makes it less Ukely that he of all his 
brothers should have been able to provide for himself, 
it is fairer that he should have the certainty of an 
inheritance to look to ; and it is maintained that the 
parents' knowledge that the inheritance is to go to the 
youngest son will make them specially careful to make 
full provision for their elder children. Lastly, it is 
urged that borough-English is economical, because 
when a young man succeeds the number of successions 
(owing to deaths) is less frequent in the long run, and 
there is consequently less expense, inconvenience, and 
waste. Primogeniture, however, has of recent years on 
the whole decidedly triumphed in Anerbenrecht pro- 
perties, for there are ever two fairly solid objections to 

^ Speaking of the custom in noch nicht gelungen ist, sich eine 

HofgUter in Baden that the young- andere Unterkunft zu bereiten, 

est son should succeed, Dr. E. Bau jenem als GehtUfen an die Hand 

says: 'Man kann nicht umhin, gehen sieht, wobei freilich an die 

die in der bestehenden Minoratsein- bekannte Erfahrung erinnert wer- 

richtung liegende Harte zu bemer- den kann, dass in diesen Bauem- 

ken, wenn man den jtlngsten familien die Zahl der Kinder 

Bruder einer Familie in besserer gewohnlich klein ist.* Note in 

Kleidung und stolzer Haltung als Vogelmann's QeBchloss. HofgUter 

den Herm des Hauses schalten, d€8badi8ch,Schwarzwaldc8fp^.25, 

und seine altem Brttder, denen es 26. 
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borough- English. In the first place, the youngest son 
when he succeeds is often a minor, a disadvantage 
which speaks for itself ; and secondly, an unpleasantly 
roving uncertainty hovers about the individuality of 
the heir, because a younger son than the youngest may 
always be born ! 

Opinions in Germany are not a httle divided as to 
the respective expediency of Anerhenrecht and oijidei- 
commissa. Present supporters of Anerhenrecht desire 
to substitute an optional or compulsory form of it 
instead of the present ordinary law of intestacy, which 
compels division among all the children. They believe 
this will keep small properties up to a reasonable size 
for cultivation ; and they maintain, besides, that 
Anerhenrecht is superior to the German system of 
entails, because it procures all the advantages of tying 
up property for a single generation only, instead of 
tying it up, as the entails do, in absolute perpetuity. 

Opinions in Germany also differ a good deal as to 
whether small properties, or else properties of moderate 
size, are economically the more productive; whether, 
in other words, a law of intestacy compelling subdivi- 
sion should be encouraged, or whether primogeniture 
or an analogous system of individual undivided succes- 
sion is the better aim to pursue. The variety of tenures 
in German States is and has been far too great to allow 
here of their detailed examination, but while the usual 
law has been in favour of forcible subdivision, many 
experiments in the direction of undivided succession 
have been tried, among which Erhpachte ^ in the past, 

^ Erhpachte differ but little from or heir only, though not necessarily 

copyholds. They are inherited to the eldest son. The tenant pays 

tenancies, maintained undivided a fine to the landlord on succession 

owing to a limited right of disposi- (Erhschilling, Erhaiandsgeld), and 

tion ; and they descend to one son also a yearly rent. An Erhpacht 



144 



VICISSITUDES IS 



oEU^i 



\NY 



CH. 



and Prussian Rentenguier ^ in very recent years, sliould 
perhaps he added to the examples already quoted. 



is not now often met with. Most 
of them were abolished during the 
French domination, or in the first 
half of this century. In Prussia 
they were abolished in 1850, as a 
sequel to the legislation inaugurated 
earlier by Stein and Hardenberg — 
the landlord being compensated and 
the tenant becoming absolute owner. 
See Hcmdworterbuch der StaaU- 
wUaenscliaften (Jena, 1892), vol. 
iii. 

* Benfengilicr are a novel experi- 
ment. They exist only in Prussia, 
and are a combination, in some 
respects, of the principles of the 
Irish Land Purchase Acts and the 
Allotments Acts. They were 
originally invented, in a law of 
April 26, 1886, for the provinces of 
Posen and West Prussia, on the 
plea that more allotments were re- 
qmred for distribution among the 
peasants; but they have been ex- 
tensively carved out of the old and 
large PoUsh estates which exist in 
those provinces, and it is hinted 
that the new law was at least 
j)artially enacted to curtail the 
influence of the Poles. The prin- 
ciple is that the State buys up these 
estates to distribute them among the 
peasants whenever a desirable 
opportunity ofifers ; and that the 
State should be gradually repaid 
by instalments of rent. A Bentengut 
peasant (under the law of 1886) is 
considered an owner, but he must 
generally pay the State a perpetual 
yearly rent, for which he cannot 
compound, and by which he ac- 
knowledges the State's right to 
supervise him, to the extent that 
he may not sell his estate for the 



purpose of further splitting it up, 
or for the purpose of letting it merge 
into a larger estate. The relevant 
point here, then, is that the peasant 
cannot divide his Bentengut or 
merge it : he may devise it to any 
single heir he pleases, or sell it to 
whom he will, but it must be dis- 
posed of in a lump. Failing its 
devise by will, a form of Anerben- 
recht applies. By laws of June 27, 
1890, and July 7, 1891, the State 
assists heavily mortgaged landed 
proprietors, and other landed pro- 
prietors in difliculties, if they please, 
to sell portions of their estates as 
Bentengiltcr (and they may do this 
even though the estates are subject 
to a fidcicommis8U7n trust-settle- 
ment), provided a yearly payment 
is reserv^ed, and placed to a fund for 
the benefit of the estate. For further 
details see the laws themselves, and 
Handworterbuch der Staatsiviasen- 
achaften (Jena, 1893), vol. v. 

The pledging of State credit for 
the establishment of these Benten- 
giltcr has naturally been a matter 
of keen political controversy. As a 
result of the new experiment in 
Posen and West Prussia 1,200 Bent- 
engilier have been established up 
to the end of 1892 under direct 
State superintendence, under the 
law of 1886 ; and under the law of 
1890, within the same period, 
private owners have estabUshed 672 
Benfengiifer with an aggregate of 
6,550 hectares (16,178 acres), and it 
has been found that private owners 
have always exercised their option 
of calling in the State to their assist- 
ance. Further, the process is con- 
tinuing very fairly rapidly ; which 
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The geschlossene Hofguter of the Black Forest in Badeii 
also require a passing notice. They belong to indi- 
vidual peasants, and can only be inherited or sold 
undivided. A form of Anerbenrecht applies to them, 
and they are specially noticeable because they usually 
descend to the youngest son of the family alone, or, fail- 
ing sons, to the eldest daughter.^ Their size averages 
very roughly about 200 acres each,^ and there are 
4,942 of them in the domains of 166 villages in the 
Black Forest.^ They seem especially suited to the 
cultivation of indifferent forest land. But, on a general 
survey, the two broad systems of division and non-divi- 
sion have from very early times mingled throughout 
Germany, and while the mountainous south has mainly 
become parcelled out, the level north has rather 
maintained the larger estates, which are inherited 
undivided by a single heir. The latter plan, which 
answers precisely to the old Germanic custom of keep- 
ing the farm together, appears on the whole to have 
preponderated.^ 

Whether larger or smaller estates are agriculturally 

proves that large landowners are an edict of 1808. What estates 

very willing to sell, perhaps owing actually are Hofguter have been 

to poverty, and that peasants are legally scheduled in a law of 1888. 

at present ready enough to buy, and Meitzen, ' Landwirthschaft,' in 

likewise make use of the State's Schonberg's Handbuch Pol. Oekon, 

assistance. As the State is cau- p. 194. 

tious in Prussia, and only con- ' This statement, which perhaps 

sents to buy (if at all) at its own at first sight is rather surprising, 

valuation, the probability is that rests on the excellent authority of 

it will not be a loser. Dr. Meitzen : * Im ganzen aber 

* Vogelmann, Geachloss, Hofgii- liberwog als germanische Sitte das 
ter des badUch, 8chivarzivaldc8, Zusammenhalten der Hofe.' *Land- 
pp. 1, 19. wirthschaft,* uhi sup. p. 192. It 

* Cf. Baden Official Agric, must, I think, be borne in mind 
Beparta. that, in Prussia especially, the area 

^ Buchenberger, Agrarwesen und of the estates subject to some form 
Agrarpolitik, i. 455. They were of individual succession is very 
established in their present form by large. 

L 
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the most desirable is not a matter upon which it is 
possible to speak dogmatically — it will be referred to 
again in the concluding chapter — but German experience 
seems to show that the answer to the question largely 
depends upon the kind of crop to be produced. Small 
properties are apparently found to be the better for 
crops wliere much minute work or weeding is required, 
and where the mountainous nature of the country does 
not lend itself to easy work with the plough. Thus 
they lend themselves to the growth of tobacco, which 
needs much weeding, and to the cultivation of vines 
and hops. On the other hand, larger properties are 
more suitable for stock-farming, and for the cultivation 
of those crops which save labour if they are produced 
on a large scale, such as wheat, barley, and oats. 
Accordingly large properties are often to be found 
among the level plains and cereal crops of East and 
West Prussia, Pomerania, Posen, Mecklenburg, Hanover, 
and Westphalia ; while small properties are the general 
rule (for example) in the wine country of Coblentz, 
Wiesbaden, the Ehine, and the Palatinate, and among 
the highlands and the hop districts of Bavaria. It "is 
true that Mr. Harriss-Gastrell, in the very detailed and 
interesting report to the Foreign Office on Prussian 
Land Tenure, already referred to, infers that the con- 
tinuing agricultural progress of Prussia during the 
present century is in part due to the law of equal 
division on intestacy ,"* but it must be pointed out that 

* Cf. Pari. Papers, Reports on ownership for noble, townsman. 

Tenure of Land, &c., 1869-70, part and peasant, established by the 

i. 456, and elsewhere in the same Stein-Hardenberg legislation at the 

report. Mr. Harriss-Gastrell's main beginning of this century, and by 

contention is that the improved its subsequent amendments and 

agricultural condition of Prussia is adaptations, 
considerably due to the absolute 
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subsequent events do not altogether justify this portion 
of his conclusion. It may be that estates in the first 
instance were too large, and that the temporary opera- 
tion of this dividing law had no particularly injurious 
effect, but the experience of recent years seems to give 
ground for real uneasiness as to its continued operation, 
and to have forced on a tendency to encourage Anerben- 
recht or some modified form of primogeniture in its 
stead, I am disposed to think that this is the truer 
line of reform. 
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CHAPTER VI 

FURTHER EXEMPLIFICATIONS FROM SPAIN, ITALY, 
DENMARK, TURKEY, AND INDIA 

It is related that Mark Twain, on being asked whether 
he was beginning to grow familiar with German, replied 
to his German host, 'How can you expect me to 
progress with a language which has sixteen ways of 
saying a common " the " ? ' ^ — a remark quite in con- 
sonance with the entertaining appendix on ' the awful 
German language ' at the end of his ' Tramp Abroad.' 
The reader, it may be feared, may similarly be feeling 
an incipient dread lest the parallel developments of 
primogeniture and its sister institutions in different 
countries may stray quite as far from the simple 
original, and be quite as needlessly distracting, as the 
profusion of German forms for expressing the definite 
article. Accordingly the aim of the present chapter is 
to curtail as far as possible the historj'- of primogeniture 
in the remaining countries which require mention, and 
only to dwell upon its most salient features. 

Spain is one of the important countries of Europe 
about which it is most difficult to obtain detailed in- 
formation, partly because in its earlier days it was 
divided into a number of kingdoms or principalities, 
whose histories are like the threads of a tangled skein ; 
and partly because in its later days its degeneracy was 

' Twelve in the singular, and four in the plural ! 
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SO mournful, that no native historians are to be found 
who were able or else disposed to make the necessary 
research. At a period when the commanders-in-chief 
of the Spanish army were in turn French and English ; '^ 
when the military defence of the Spanish Netherlands 
was entrusted to the Austrian ambassador at Madrid 
because no Spaniard could be found ; when the finances 
of Spain were rescued by Orry, a Frenchman ; when 
the destinies of the country were ruled by Alberoni, an 
Italian, and Eipperda, a Dutchman, the latter of whom 
was succeeded on his dismissal by the * all-powerful 
Konigseg,' a German ; when the King so distrusted the 
medical profession of Spain that his Court physician 
was an Irishman ; and when even the mineral wealth 
of the land was worked at a profit not by natives but 
by Germans,^ it is scarcely surprising that no enthusias- 
tic historian arose to detail the process by which the 
spirit of his native-land had eked away. However that 
may be, the few researches into the subject here in 
question are mainly those of foreigners, and in one case 
at least ^ the opinion formed as to the influence of 
primogeniture, combined with entails, upon Spanish 
development is not particularly favourable to those 
institutions. Without wishing to defend their combined 
action in this connection, it is right preliminarily to 
hint that, if either or both were a cause of Spanish 
decay at all, their influence was but subsequent and 
contributory — the chief cause being, as will be seen 
directly, the paralysing temporal or political despotism 
of the Eoman Cathohc hierarchy ; and that just as a 

^ Marshal Tess^, the Duke of * Sugenheim, Geschichte der 

Berwick) the Duke de Vend6me. Aufhehung der Leibeigenschaft 

^ See Buckle, Hist. Civ, ii. 616- und HorigTceit in Europa (St. 

541. All this occurred in the seven- Petersburg, 1861), p. 40 sq. 
teenth and eighteenth centuries. 
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river of polluted water may become good so soon as the 
pollution is diverted, or a tree in bad soil may bear fruit 
so soon as it is transplanted into better, so it is perfectly 
possible that primogeniture should become a healthy 
factor in the State if freed from baneful surroundings. 

The rise of the world-wide Spanish Empire and its 
subsequent retrogression from the sixteenth century 
onwards is a matter of common history. The conjunc- 
tion of circumstances which attended its rise and 
growth conspired to throw it, more than any other 
country in Europe, into ecclesiastical guidance ; and 
the political guidance of the priesthood, when priests 
are the only educated portion of the community, may 
be as useful in the early stages of a nation's existence, 
as it may be an engine of hindrance in the later stages. 
This seems at any rate to have been the case in Spain. 
Wliat good political work the hierarchy may have done 
culminates at the latest in the reign of the Emperor 
Charles V. ; thenceforth is furnished but a doleful tale 
of arbitrariness, ignorance, and disaster; and it will 
therefore be convenient for the sake of clearness to 
give a short outline of Spanish ecclesiastical history up 
to that time, before showing what a comparatively 
subsidiary part the position of the nobles played, so 
far as that position was enhanced by the mere existence 
of primogeniture and entail. It is not meant to suggest 
that primogeniture, and still less entail, had no bearing 
upon the decay of Spain, but that, had circumstances 
led them into a different groove, results might have 
been very different. 

Almost from the dissolution of the Eoman Empire 
Spain was the unhappy battlefield of contradictory 
theological forces.^ The Visigoths, whose dominion 

* See for the following, Buckle, Hist, Civ, ii. 434-450. 
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succeeded that of the Eomans, were Arians ; and so soon 
as the Franks, in France close by, had become converted 
to Trinitarianism, they constituted themselves the 
militant champions of orthodoxy against the heretical 
Visigoths in Spain (a.d. 49G). The latter, consequently, 
were reduced to fighting not only for their country 
but for their religion ; and this necessity laid the first 
cement to promote the identity of the temporal and 
ecclesiastical powers, to which the Spanish mind 
became ultimately so slavishly accustomed. In the 
sixth century the orthodox clerg}'- contrived to convert 
their heretical rulers ; and the gratitude of these for 
their enlightenment secured to the clergy the position 
of their constant advisers to such an extent, that in the 
seventh century it was not easy to determine whether 
the royal councils were to be considered temporal 
or ecclesiastical assemblies. Already in the seventh 
century ' no kingdom was so thoroughly under the 
bondage of the hierarchy as Spain.' ^ Time went on ; 
and in 711 came the Mohammedan invasion, when it 
might have been surmised that the ascendency of the 
Christian priests would succumb ; but the people were 
merely driven back to the wild mountains of Asturias, 
where their very poverty and depression, and want of 
education and resource, made them look naturally to 
their spiritual leaders for temporal leadership as well. 
Then, step by step, for eight long centuries, was the 
Mohammedan star forced to recede : step by step, in 
proportion, did the authority — and bigotry— of the 
priesthood advance, and superstition lay hold of the 
people's credulity. In the twelfth century ecclesiastical 
tenure in mortmahi reigned triumphant, for superstition 

• Hallam, Middle Ages, ii. 152. 
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was such that to combat it was useless. Wiser opinions 
condemned aUenations of land to religious bodies, for 
the monks converted the revenues to their own ends, 
and the lands became inalienable, and absolutelv 
exempt from the taxation which their owners ought in 
justice to contribute ; but no one paid attention to 
shrewd advice, for the priests inculcated that canonical 
precepts, piety, and devotion upheld alienations to- 
themselves as just and meritorious. It was idle for 
sovereigns to make laws, for wise men to rail, even for 
the Cortes (if so inclined) to combat public opinion ; 
the local authority was all too timidly superstitious to 
interfere with gifts destined for a monastery or other 
pious uses. Indeed the magistrates excused themselves- 
from enforcing laws against alienations to ecclesiastical 
bodies by every subtlety they could devise.*^ The 
priesthood at length presumably attained one long- 
sought goal when Moorish power was finally crushed 
out of Spain in 1492 ; the establishment of the In- 
quisition just previousl}% under the high-minded but 
intolerant Isabella, and the zealous savagery of ita 
pageants, probably realised the climax of their desires. 
Truly the Inquisition worked with a will during the 
reigns of Charles V. and Philip II. Its doctrinal infal- 
libility became riveted in the minds of the people, and 
Eoman Catholicism became the essence of the Spanish 
Government.^ 

' *Pero las leyes, que no van ultramontana, escrupulizaban, y 

aiixiliadas de la opinion, son siempre dudaban de la legitima potestad de 

d^bilcs ^ ineficaces. Aunque las los Soberanos para expedirlas, y las 

civiles prohibian tales enagena- tergiversaban con mil sutilezas, 6 

cioncs, las canonicas, y la piedad, y interpretaciones arbitrarias para no 

devocion indiscreta las tenian por observarlas.' Sempere, Hist, vine, 

justas y meritorias. Y los magis- y mayorazgos^ pp. 124-6. 

trados que debieran executarlas, ^ * In all Catholic countries of 

imbuidos de la nneva jurispnidencia Europe, acerbity of opinion baa 
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Now turn to the parallel history of Spanish primo- 
geniture and entail. In no other land did Gotliic 
customs preponderate so long as did the lex Visigotho- 
rum in Spain. The rule of this code was equal division 
among sons and daughters alike : ^ there is no mention 
of a preference of an eldest son anywhere. Even the 
preference of the male line had disappeared in the laws 
of the Visigoths : women had the same right of succes- 
sion as men, and everything depended upon blood rela- 
tionship. The old Spanish /z/<?rc?5 or codes followed the 
precedent that had been handed down to them, and it 
was quite an exception that among the nobility of Castile 
and Leon the eldest son was entitled to his father's arms 
and war-horse,^ and that an identical form of primogeni- 
ture prevailed in the municipal law of Caceres, w^here 
apparently the right was not confined to the nobility.^ 
So much then for the old common law, which contains 
no other mention of primogeniture whatever. The 
feudal law developed in Spain somewhat as it did in the 
rest of Christendom.'^ There were divisible and in- 
divisible fiefs ; there were non-hereditary offices and 
fiefs, and, later, offices and fiefs which became perpetual ; 

been mitigated by the progress of ^ Schulze, Recht der Erstg. 226. 

information, the increase of refine- * Gans, Erhrecht, iii. 412-3; 

ment, and the advancement of Schulze, Recht der Erstg. 226. 

industry. The only exception to ^ Fuero de Caceres. *Todo 

this rule is Spain, where the Inqui- home que moriere, den bu caballo 

sition had been preserved in all its et sos armas d bo filio mayori, et si 

rigour, and where every interest of filio varon non habuerit, dent suas 

society yielded to the influence of armas et suo caballo por sua anima.* 

the priesthood and the confessional, * Compare Sempere, Hiat vine, 

and to the impulse of superstition.* y mayorazgos, 138, &c., and Dice. 

Quin, Memoirs of Ferd. VII. p. EncicL Hiapano- Americano (Bar- 

185. The review of Spanish eccle- celona, 1891), art. * Feudo.* Also 

siastical history firom which this Rosseeuw St. Hilaire, Hiatoire 

passage is extracted is specially d'Eapagne, v. 488-524. Compare 

valuable, as it is the translation of p. 19, note 1, ante. 
a Spanish account. 
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but the marked peculiarity was this, that in Spain the 
law did not authorise a restricted descent to the eldest 
alone, but required all the sons to divide a fief equally 
between them.^ This peculiar anomaly does not seem 
to have become obsolete until fiefs became gradually 
supplanted by entails, which have a separate history, 
and which possibly grew more into favour with the 
nobles and Castilian grandees because they were less 
inconsistent than military tenure with the nobles' aims 
of independence from the Crown. It is worth while 
noticing, then, at this point, what a faint trace of 
primogeniture there was in early Spain at all, and how 
innocent was the form it took. The later association of 
primogeniture with Spanish entails did not bring the 
former into good company. In Castile, entails date 
back to 1274, when Alfonso X. gave special leave to 
one or two nobles to found perpetual majorats^ as they 
were there subsequently called, and this king's successors 
occasionally imitated this precedent in favour of other 
families.^ In Aragon, King James II., at the request 
of the barons, memadarii^ milites^ and infantiones, 
allowed these classes (a.d. 1307), with the royal licence, 
to leave an inheritance to a single heir among their 
children (not necessarily the eldest, though usually so 
in practice), and to leave what they pleased to the other 
children ; in order, it was said, to avoid the splitting- 
up of estates; and on the petition of the freemen and 
citizens of Aragon, the privilege was extended four 

* * Les fiefs, en Espagne, comme n'autorise pas sa substitution en 

partout, se substituent de mfile en faveur du fils ain^.' Bosseenw St. 

m&le, d. Texclusion des femmes. Hilaire, Hiat, d'Espagne^ v. 498. 

Mais ce qui distingue ici cette insti- ^ Sempere, Hist, vine, y mayo- 

tution, c'est que les fils partagent razgos, 274 ; Sugenheim, Oesch 

^galement le fief, et que la loi Leibeigenschaft und Horigkeit, 41. 
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years later to them.® Meanwhile, the great Castilian 
nobles were making use of the royal want of money to 
acquire for themselves portions of the royal lands, 
which they entailed according to their privilege if they 
possessed it, and even many of the richer yeomen also 
bought freeholds from their royal lords. The resulting 
power of the grandees and nobles was a great source 
of uneasiness to Ferdinand the Catholic, and at the 
Council of Toro, in 1505, he attempted to counteract it 
by making the privilege of perpetual entailing general.^ 
By the light of subsequent events, and indeed in any 
case, this seems a curious remedy. The usual conse- 
quences ensued. Every mushroom aspirant tried to 
add to the magnificence of his name, and with the very 
widespread ecclesiastical example before him of how 
much wealth and power might be obtained by locking 
up tracts of land in mortmain,^ he was naturally assi- 
duous to follow in such footsteps by locking up lands 
through his newly acquired licence to entail.^ The 
nobles' influence under these circumstances did not 
greatly diminish, while their party obtained new 
recruits and allies, and trod close in the wake of the 
ecclesiastical lead. Other wiser measures, however, of 
Ferdinand and Isabella considerably checked the over- 

• Gans, Erbrecht, Hi. 437. The others, the reason given for this 

preference of the eldest son in Spain beingthe maintenance of the fortune 

is never a self-operating institution ; in the family. lb, A like privilege 

it can only come into operation by was granted to parents in the 

special license. The existence of a Basque province of Vizcaja. Gans, 

majorat must always be speciaDy Erbrecht, iii. 489. 

proved, the royal permission being ' Sempere, Hist. vine, y mayo- 

always unconditionally required for razgos, 280 ; Sugenheim, ubi sup, 

its original creation. Schulze, ^ Of. Prescott, Hist. Ferdinand 

Becht der Erstg, 227. Also in and Isabella, i. 44, 46. 

Catalonia a father had the right to ^ Sugenheim, Gesch, Leibeigen- 

allot his main property to one son, sehaft und Horigkeit, 41. 
leaving only a minimum to the 
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weening autocracy of the nobility,^ and probably the 
iron rule of Ximenes contributed more than any other 
force to break their strength, and paved the way for 
their position of courtly satellites, to which the despot- 
ism of Charles V. for ever reduced theni.^ 

But though, despite the continuation and serious 
increase of entails, the petty sovereignty of the grandees 
was humbled, scarcely so was that of the priests, in 
league with whom the grandees now made a significant 
and unwelcome appearance/'^ The word 'Mesta' ori- 
ginally denoted the mixing and joining of the large 
herds of wandering sheep (]\Ierinos, Trashumantes, and 
so on), which the periodical invasions of the Moors 
rendered the only profitable and practicable industry. 
These herds united together in their wanderings, and as 
the mode of life was found to be healthy and to improve 
them, their owners were in time granted a right that 
the herds (sometimes each 10,000 strong) should wander 
without restraint; and agriculturists were forbidden 
to put up hedges or ditches to impede them. No great 
grievance could be alleged so long as the raids of the 
Moors were frequent, but when the Moors were expelled, 
this right of the Mesta, as it was called, became highly 
oppressive ; and, tliough peasants were utterly unable 
to grow any crops without fear of disturbance and 
damage, petitions to Charles V., PhiHp II., and their 
successors, asking for a restriction of tlie right, remained 
totally unheeded. Matters became worse when, about 
the beginning of the reign of Philip 11. , the l)isliops and 
abbots secured the co-operation of the nobihty in form- 
ing an ' honourable company of the Mesta ' (' el honrado 
Concejo de la Mesta'), with the plausible object of 

* Prescott, Hist, Ferdinand and ' 16. iii. 520. 

Isabella, i. 311 sq. ' Sugenheim, uhi sup. 41-54. 
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promoting the wool trade, which indeed so nearly 
concerned them as owners of the herds, but which, 
in fact, encouraged that industry at the expense of 
ruining every other in the kingdom ; and so weak was 
the central government, and so strong was the Mesta, 
that the Mesta was soon able to declare itself unfettered 
by any laws but its own, so that it always contrived to 
judge of its own concerns. The members of this 
honourable company were, besides, not only owners of 
the herds, but, by virtue of mortmain and entail, 
perpetual owners of most of the tracts of land over 
which the herds would roam. Into the details of the 
commercial stagnation largely occasioned through the 
agency of the Mesta it is unnecessary to enter. The 
depression was incalculable. Emigration to the New 
World was enormous ; the figures are amazing.^ We 
hear of 'the desert of Segovia,'^ of *the people-less 
province of Estremadura,' ® of fertile Andalusia, which 
had become so denuded of resources that it was hardly 
possible to find a tax which could be productively 
imposed.^ The Mesta could boast of having reduced 
to desolation some of the provinces which, in the days 
of the Eomans, the Goths, and the Moors, had been the 
most luxuriant in Spain. The Cortes were repeatedly 
petitioning during nearly three centuries against the 
wrongs arising from the various aspects of ecclesiastical 

* At the beginning of the reign sogar einen Landstrich von vier- 

of Philip XL (1556) the population undzwanzig Meilen im Umfange, 

of Spain amounted to about ten and der durchaus menschenleer war, 

a half millions ; towards the close und davon den Namen der grossen 

of it, in 1594, it had sunk to Wiiste bis in den Anfang dieses 

8,206,791; and at the end of the Jahrhunderts beibehalten hat.* 

reign of Charles II. (1702) it was Sugenheim, ib. 61. 
actually reduced to 5,700,000 ! « Ib. 59. 

Sugenheim, loc. cit p. 48. ^ Buckle, Hist Civ, ii. 504, n. 
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land tenure : still all to no purpose. We find in 1621- 
1622 population being encouraged in every way, but 
equally without effect. Newly married couples were 
excused certain taxes, as were the fathers of six sons * 
— which calls to mind the jus tnum liberorum of the 
Eomans; but such laboured measures were useless. 
The life-blood of tlie country had been sapped away, 
and no quack remedies could revive or sustain it. 

I have dwelt at this length upon the evils of the 
Mesta in some degree, it must be confessed, because it 
affords variety in the method of telling the history of 
Spanish primogeniture and entail in contradistinction to 
that of other countries, and partly because it contributes 
to prove that the havoc, which perpetual entails must 
be admitted to have made in the welfare of Spain, was 
somewhat due to their unlucky surroundings. For, in 
reviewing a period when the dominion of the hierarchy 
was so complete, that later on even the greatest nobles 
deemed it an honour to assist a priest to dress, and 
were proud to attend as servants at an auto-da-fe,^ it is 
not soaring too high into the realms of imagination to 
suppose that they were half allured into imitating a 
priestly precedent, which ministered so well to their 
temporal dignity and interest. What seems to come 
out clearly upon examination is, first, that primogeniture 
pure and simple has not been to blame for this condition 
of affairs at any time, for it only emerges out of the 
darkness, comet-like, in one or two quite exceptional 
cases under the ancient fueros^ and does not even 
belong to Spanish feudal law at all ; and secondly, that 
entails ^ partly owe their bad evolution to having been 

^ Sugenheim, loc. cit» 58. iterate the caution that entail is 

^ Buckle, Hist. Civ. ii. 578, 582. quite distinct from primogeniture, 
^ It is almost superfluous to re- because eldest sons are not always 
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moulded too closely upon the model of the ecclesiastical 
mortmain tenure, which absorbed in comparison a much 
greater area of land, and perhaps conduced more than 
any other single cause to the decline of the country. 
This is borne out by the fact that during the worst 
period, from the sixteenth to the eighteenth centuries, 
the Cortes appears to have remonstrated persistently 
against ecclesiastical pretensions or privileges, while 
they took but comparatively little notice of the existence 
of entail.^ Finally it may, perhaps, be asked why, if 
entails were the chief cause of the disasters of Spain, 
they have not caused fully commensurate disasters in 
every other country which has adopted them, which h 
is indisputable that thej^ have not. 

The remaining history of Spanish entails is shortly 
told. With the wane of ecclesiastical authority in 
temporal matters under the broader-minded rule of 
Charles III. (1759-89), and the regulation of laws of 
mortmain, and a modification of the rights of the Mesta, 
a relaxation from the rigidity of entails was the natural 
concomitant.^ In 1789 Charles IV. forbade the creation 
of new entails, but as he reserved to himself a dispensing 
power, and decreed a number of exceptions in favour of 
families who had well served the State, or who possessed 
a certain income, or the like, the measure was more of 
a blind than a reality ; ^ and the fortress of entails was 
not by any means seriously shaken until, in the usurpa- 
tion of Joseph Napoleon, the Bonapartist earthquake 
left the demolition of it also behind^ among many 

the Bubjects of an entail, and that ' Buckle, Hist Civ, ii. 55G. 

any evils resulting from entail are * The text of the decree is given 

therefore by no means necessarily in Sempere, Hist vine, y mayoraz- 

to be put down to primogeniture. gos, 384*386. 

* Of. Sempere, HidL vine, y * July 6, 1808. Sugenheim, 

mayorazgoSj p. 804 sq. Geach. Leibcigensehaft und Horig- 
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at one time one of the chief obstacles to the unification 
of Italy.^ In Sicily proper the Norman or ' Prankish ' ^ 
feudal law predominated; in Naples feudal law was 
partly Lombard, with divisibility and no primogeniture, 
and partly Frankish, where the eldest son succeeded 
to the feud in toto. About 1130 King Roger extended 
the practice of primogeniture in those portions of the 
Neapolitan kingdom which had previously been subject 
to Lombard law, so as to include even the smallest fiefs, 
giving as his reason that many Frankish lords, who had 
migrated into the kingdom of Naples, had been granted 
their possessions according to Frankish law; but his 
decree did not penetrate everywhere, and subsequently 
some even of the Spanish lords made grants according 
to Lombard law and not Frankish,* 

The period of Spanish- Austrian domination (1501- 
1700) was a cruel age of discord for Italy. It wit- 
nessed the sack of Eome, the rebellions in Palermo and 
Messina, the revolt of Masaniello, and the whole penin- 
sula of fertile Italy put up to lottery at intervals among 
the European Powers. The people grew accustomed to 
see their lands bandied about at European conventions as 
if the population were waxworks that had no opinions 
of their own. Everything became venal, corrupt ; and 
in the midst of the general corruption the Spaniards 
introduced their discredited system of entails, which 

' A paraorraph in the will of King sequentibiis filiis nostris, si de 

Charles of Sicily, in 1308, runs as priore non superesset masculus, 

follows : — * Si nullus de filiis noslris servato ordine quo supra in casu 

superesset, substituimus unura de ipso, nepos ex majore natu filio 

nepotibus nostris, eum quidcm, qui nostro tunc superstes aliis nepotibus 

ex nostro majore natu filio primo- ex sequentibus nostris filiis prae- 

g enif us esaet: et si e majore natu fcratur.' Schulze, ?oc. rt^. 225-6. 
non superesset masculus, substitui- ^ The Normans were always 

irxiia prim ogenitum ex alio nostro known as * Franks ' in Sicily, 
filio sequenti, et super ordinem de ' Gans, Erbrechty iii. 819, 320. 
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had previously been little known,^ until princes and 
princelets were to be found granting leave to tlieir de- 
pendents to create new Jideicommissa, because the 
practice afforded thera an opportunity of exacting a 
very considerable tax.^ How can anything bear good 
fruit in a tainted atmosphere ? Subsequently, after a 
chequered career in the different principalities, the very 
shadow of primogeniture and entail almost disappeared 
under Napoleon, and at the present day the applicable 
provisions of the civil code of Italy do not deviate 
from the Code Napoleon upon which they are based J 
The large estates in Sicily, it should be observed, whose 
high rents and taxation have in recent years promoted 
serious insurrection, are not, as sometimes vaguely 
alleged, the property of great landlords, acquired by 
some process akin to entail, but are held by family 
coparcenaries, each of whom is usually a descendant of 
the original purchaser. Every one of these more or less 
distant coheir relatives is non-resident, and their estate 
is seldom let out to tenants, but is managed by bailiffs, 
whose capacity they reckon in proportion to the amount 
of rent which the bailiffs annually remit.^ Such a 
deplorable system is the outcome of a law of inheritance 
which splits up the right to the produce of an estate 
without dividing the estate itself, and it absolutely 
gnaws away the possibility of that generosity which a 
great landlord (who may, after all, actually be the 
creation of an entail) is often able to show, but upon 

* Sugenheim, Geach, Leiheifjcn- ® This is precisely analogous to 
schaft U7id Hori^jkc it, 20Q. Fidci- the old latifnndia mana/rement, 
commissa was the name applied to which Pliny so severely condemned: 
entails in Italy. * Latifmidia perdidere Italiam : jam 

* Ih, 207. vcro et provincias.' Plin. HUt' 
"^ See Codice civile italiano^ art. NaL lib. xviii. 7. 

73G, 809. 
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which a Pharaoh-like corporation of non-residents will 
never by any chance agree. 

Primogeniture, as it still hves on in Denmark, inter- 
twined with the ordinary law of the country, perhaps 
supplies a fair example of the extent and form in which 
this remarkable institution has tended at various times 
to affect the sister races of Scandinavia. The ordinary 
law of Denmark prescribes equal division among the 
children, in the event of intestacy ; while a testator 
may dispose as he pleases of one-third of his entire 
property, the remaining two-thirds, whether real or per- 
sonal, being divided equally between his heirs of equal 
degree of either sex. But a very considerable acreage 
in Denmark belongs to manors {Scedegaarde\ which 
are not regulated by the usual law of inheritance, and 
may conjecturally number some 600 estates, consistiiigr 
on an average of perhaps a thousand acres apiece.** 
Some of these are feudal or else entailed ; some, on the 
other hand, are held unfettered. 

The latter do not concern primogeniture very di- 
rectly.^ The feudal or entailed estates are either fiefs 



® This is a very rough computa- 
tion, based on the fact that origi- 
naUy these manors consisted of 
about 2,000 acres (Reports, Lcmd 
Tenure in Europe, i. 189), and that 
during the last forty years very many 
farms belonging to them have been 
sold off as freeholds. On this com- 
putation the manors might comprise 
600,000 acres out of the 9,400,000 
that form the area of Denmark 
proper (exclusive of the Faroe 
Islands, Iceland, Greenland, &c.). 

^ In unfettered manors the owner 
may leave half the property to any 
one of his heirs, in which case he 
can freely dispose of one-fourth of 



the rest of his estate, the remaining 
three-fourths following the common 
rule of inheritance. The favoured 
heir must, however, give the other 
claimants compensation. Again, if 
a freehold Sesdegaard owner die 
intestate, his sons may retain his 
land, on condition that they pay 
their sisters, if they have any, full 
money compensation for the shares 
of which they have been deprived. 
In the island of Bornholm, singu- 
larly enough, the youngest son, on 
compensating the other children, 
may take the estate. (Eeports, Land 
Tenure in Europe, i. 194.) 
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or Stamhuse. These fiefs only date from the establishment 
of the hereditary monarchy in 1600,^ and are thirty- 
two in number. Their owners are counts or barons ; 
the lands have certain privileges attached to them, and 
descend strictly according to primogeniture. On failure 
of heirs, they escheat to the Crown.^ Stamhuse appear 
to correspond very nearly with the Stammgiiter of 
Germany ."* They are created by the founder's deed, and 
are commonly made to descend in the order of primo- 
geniture. The entail cannot be legally barred, hence 
they must descend in perpetuity as a family possession, 
hut in some cases the Crown has allowed the conversion 
of such estates into money trusts, and in others it has 
removed the entail. The constitution of 1849 forbids 
the erection of fresh entails, and contains a promise 
that Stamhuse shall be converted into free property, 
hut the promise remains at present unfulfilled, and time 
and a policy of moderation are cooling the once burning 
nature of the question. 

The whole history of proprietorship in Denmark was 
formerly much wrapped up in privilege. The feudal 
system was introduced in the twelfth century, and the 
twelfth and thirteenth centuries were marked by con- 
tentions by the sovereign against the privileges of his 
barons, in whom most of the landed property was 
vested. Their estates followed the feudal rule of primo- 
geniture, and the area which the rule affected, more 
especially when the non-feudal Stamhuse began to grow 

* The domestic revolution in this the people, brought about the result 

year was curious. The number of that the Crown was henceforth 

fiefs was reduced with the intention voted hereditary. Compare p. 88 

of checking the ascendency of the ante. 

nobility, and at the same time the ' Reports, Land Tenure in Eu- 

popularity of the elective king, rope^ i. 189. 

Frederick III., and his alliance with ^ P. 128, ante. 
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into shape some two centuries later, was accordingly 
very large. Eeaction, however, tardy and at first inter- 
mittent, has slowly been changing the aspect of aflairs. 
To understand its progress, it is necessary to deviate 
slightly into the history of manors in general. In all 
manors {Scede(jaarde\ whether feudal, entailed, or un- 
fettered, a strict line of demarcation has existed be- 
tween the rights and obligations of the demesne lands 
{Hovedgaarde) and the tenemental lands (jBoncf^n/aarrf^) 
occupied by peasants ; ^ and while the law has assured 
a species of fixity of tenure to the peasants, so long as 
they punctually pay their rent and perform other con- 
ditions imposed by the State, yet a landlord could never 
sell the freehold of one of his farms, on pain of losing 
some of his privileges. This was because the precise 
amount of both Ilovedgaard and Bondergaard land 
which was required to constitute a manor was exactly 
defined, and any diminution of either by sale or other- 
wise extinguished the imnmnities from taxation and 
other privileges which the owner of the manor enjo3'ed. 
The first symptom of reaction against the deleterious 
efiect of these privileges displayed itself in 1769, when 
lords of manors were allowed to diminish their peasant 
land without compromising the fiscal inuuunities of their 
manors. Then followed a lull in the reforming spirit ; 
a relapse between 1818 and 182G ; and a repeal of the 
law of 1769.^ But the peasants had now found sym- 
pathisers outside their o^\n ranks, and an organised 
party known as the ' Bondevenner,' or * Peasants' 

^ This was by no means excln- munitiesy ] 34, where the subject is 

sively the case in Denmark ; the treated as fully and interestingly 

distinction is traceable in a greater by Sir Henry Maine as are his other 

or less degree in every other coun- investigations, 

try where feudalisation has taken ® Reports, Land Tenure in Eu- 

place. See Maine, Village Com- ropCy i. 190, 201. 
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Friends,' became the mouthpiece of their desires iii 
favour of reducing manorial privileges. After a pro- 
longed period of growing disquiet, tlie objects of the 
peasants began to formulate themselves into definite 
demands, and for the principle of these the opposing 
' National Liberal ' Party itself eventually came to sup- 
ply advocates. In 1850 the corvee (forced labour) and 
certain fiscal privileges incident to the manors were 
abolished. In 1854 a bill was passed permitting the 
sale of tenemental farms of entailed estates, and in 1861, 
by way of encouraging the landlords to sell the freehold 
of their farms, they were authorised to add one farm to 
their demesne land for every nine farms of which they 
sold the freehold. One of the great leaders and regu- 
lators of this movement was Bishop Monrad, who 
showed himself capable of taking a part in which many 
reformers have failed, namely, to check the excess of 
the flood for which he had been instrumental in opening 
the sluice, and it is in no small measure owing to him 
and to Count Frijs-Frijsenborg, a member of the re- 
pressed nobility, that a fair solution has been attained 
without the motive power running riot.^ The whole 
question is gradually losing its significance, in conse- 
quence of the amount of manorial peasant land which is 
slowly being transformed into freehold,® and, so far as 
here concerned, the results seem to be twofold. First, 
the area of feudal or of entailed land subject to the 
rule of primogeniture has diminished ; and secondly, 
the irritating fiscal and forced labour privileges inci- 
dent to such land (in common with unfettered manorial 
land) have disappeared. All along the lands subject to 

' Cf. Reports, Land Tenure in Lexikon (4th ed.) vol. iv. p. 608, 
Europe, i. 202. a. v. * Danemark. 

® See Meyer's Konveraationa- 
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primogeniture have been fiefs and entailed Sasdegaarde. 
but their quantity has recently been automatically 
shrinking, their oppressive manorial rights have been 
removed, and the amount of them that remains excites 
no serious comment or remark. 

Turning eastwards, it is worth while to look for a 
moment at Asiatic Turkey. Few, probably, who are 
unacquainted with its history are aware that down to 
the present century it was extensively studded with 
different classes of fiefs, granted by the sultan on various 
conditions of tenure. Some were assigned for life ; 
some were hereditary ; to some no very definite obli- 
gation attached ; others were granted on condition of 
military service ; and others were liable to stated pay- 
ments to the treasury, or to payments of agricultural 
tithes or of property-tax. They numbered, all told, 
considerably over 50,000 : ^ but one and all were dis- 
tinguished from other estates by two characteristic 
features — irrevocability and indivisibility. A sultan's 
grant, once made, was irrevocable, except for some 
great crime — high treason or the like; and a fief 
was never divided among a vassal's children, but 
always descended whole and unimpaired to the eldest 
male of the family. Hence all the grants that were 
hereditary tended to become perpetual entails, passing 
from owner to owner strictly in the Oriental order of 
primogeniture,^ and only coming to an end on failure 

® The total number of Za'amets, Land Tenure in Europe^ ii 278. 
or larger fiefs, in Sultan Suleyman ^ It is to be borne in mind that 

I.'s time (1520-1566) attained 8,192, the Oriental order of primogeniture 

and that of the Zimars, or smaller is not exactly similar to ours. Its 

fiefs, 50,160 ; and the number rule of descent * to the eldest male 

of the Begliks or Sanjaka, the of the family ' may correspond to 

largest fiefs of all, extending some- the eldest son ; but if an eldest son 

times up to 20,000 acres, was not dies in his father's lifetime, leaving 

under 500 certainly. Beports, a son and a brother, it is not the 



mmm •m im wwi ii^ ^ 



VI. 



A PAGE OF HISTORY FROM ASIATIC TURKEY 169 



of heirs. Thus grew up an imperial gentry and nobiUty 
which seems to have encouraged agricultural develop- 
ment, and to have been eminently suited to the social 
condition and organisation of the Empire. At one fell 
blow, however, the Sultan Mahmood II. (1808-39) and 
his successor 'Abd-el-Mejeed, swept away the whole 
system, while a certain school of European writers, 
especially among the French, were ringing and re-echo- 
ing the two Sultans' praises. Where no resistance was 
offered, the Sultans tolerated the existing proprietor for 
life ; but where their despotism was opposed, no scruple 
was shown in banishing the recalcitrant proprietor, or 
even putting him to death : and his estate was sold in 
lots to the highest bidders. The least that can be said 
against this arbitrariness (it is but a weak word) is that 
it is idle to introduce sudden reforms where they are 
ridiculously premature — reforms to be effective should 
be the gradual product of opinion : and the net result 
is that all confidence in landed property has been 
shaken, that these measures have conduced more than 
any other single cause to the abnormal depreciation 
of land,- and that cultivation is now in the hands 
of proprietary beggars, whose well-meant convulsive 
efforts are wont to congeal and freeze, as the drops 
that trickle down on an icicle. 

But this scattered notice would not be complete 
without some mention of India, whose inexhaustible 
interests do not run dry even with reference to so solid 
a subject as this, and they furnish a certain amount of 

son who succeeds the owner, but England (Beeves, Hist, Eng, Law, 

the brother, for he is obviously the i. 110), and the Wars of the Boses 

eldest male of the family at the sprang from a very similar dispute, 

owner's death. See ante, p. 35. 

It was long, indeed, before this ^ Beports, Land Tenure in Eu- 

particular point was settled in rope, ii. 278, 282, 284. 
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novelty. It may be said that there have been two eras 
of the ascendency of primogeniture in India, each of 
them but remotely connected with the other. The 
first ^ is almost primeval, and has already been touched 
upon in the first chapter. It represents a time when 
the family still retained its corporate existence, and an 
eldest son succeeded his father rather in the headship 
or management of the family than in the ownership 
of the family property. The eldest son also fulfilled a 
religious requirement in discharging by his very birth 
the fatlier's obligation to his ancestors, and his func- 
tion was tliat of a priest in performing his father's 
funeral rites. The religious nature of the eldest son's 
office"* really creates a generic difierence between 
ancient Hindu primogeniture and the modem Indian 
custom to be mentioned in a moment. Gradually, as 
the members of the family became more individualised, 
the necessity for one single successor or manager of the 
whole family property disappeared, each member of the 
family became entitled to his separate share, and the 
principle of undivided succession by the eldest son 
yielded to the principle of descent to all ihe children, 
which is still the ordinary Hindu law at the present day. 
The second era of Indian primogeniture is closely 
associated with the landholding ' zemindars,' who 
are well known to every reader of Indian history, 
and hold their land by a special variety of custom and 
tenure under the British Government.^ 

' Laws of ManUf ix. 45, 106, 107, Bolete administration of a deceased 

120 ; Tagorc Law LeclureSy 1880, person's personal property by the 

p. 225 sq. ; West and Biihler, Hindu Church (2Blackst. CommAdG), But 

Law of Inheritance, 69, 737, 914. the similarity is extremely remote. 

I*p. 8. 9, ante. * The following rough sketch 

* There has been nothing in does not presmne to contain more 

England approaching the religious than the barest outlines of the his- 

nature of the eldest son's office in tory of zemindaries. I have not 

early India, unless it be the now ob- attempted to distinguish between 
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Though it has been thought very probable that the 
origin of the zemindars may be traced to the chieftains 
of the clans, or headmen of the early village communi- 
ties,^ they unquestionably owe their importance to the 
period of the Mohammedan conquest.^ Under the 
Hindu princes, who managed their principalities like 
private estates, the zemindars had been the stewards or 
bailiffs, who superintended the working of particular 
districts allotted to them, at the head of a host of 
subordinates. Some of the superior zemindars may, 
perhaps, have been representative of the ancient rajahs, 
who probably superseded the village headmen ; but the 
inferior zemindars developed out of collectors and 
farmers of revenue, headmen, and even robber chiefs,^ 
and tliey all administered their respective offices as 
collectors of revenue under the vigilant supervision of 
the hereditary prince. The Mohammedan conquest 
produced a change. The Mohammedans were aliens 
by birth, by religion, by language, by manners. The 
Great Mogul in Delhi could not possibly acquire tlie 
local knowledge or exercise the personal supervision 
over the zemindars,^ which were the key of the success 

the various rights of zemindars in curate so far as it goes, 

various portions of the Indian ® Maine, Village Communities^ 

Empire, nor to specify the difference 156 ; Tagore Law Lectures^ 1874-5, 

between zemindars and tahikdars, p. 31 ; Hunter, Orissa, ii. 240 ; see 

and between the old village zemin- Field, Landholding ^ 420, 427 sq. 

dars and Bengal zemindars (see ^ The Mohaumiedan conquest in 

Field, Landholdingy pp. 456 note, Bengal took place a.d. 1199. The 

512 note, 510) ; nor to refer to the history of Indian zemindaries cen- 

fact that no zemindars exist at all tres chiefly round their development 

in the presidency of Bombay or in in Bengal. 

the Punjaub, or in parts of Madras ^ Tagore Law Lectures^ 1874-5, 

and the North West Provinces, pp. 64, 97 ; cf. Field, Landholdiiig, 

For simplicity everything has been 427, 429. 

brought as fej as possible under " Zemindar, from zemin, land, 

one focus, and it is to be hoped that and <far, holder, is a word introduced 

its curtness will not render it inac- by the Mohammedans, and is a 
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of the revenue system as established by the smaller 
Hindu sovereigns ; and even if Mohammedan instead 
of Hindu officers had been appointed to collect the 
revenue, they would have been continually met and 
tricked by obstacles of language. Under the cir- 
cumstances it was more convenient to continue the 
Hindu system as before ; but, as lichen grows upon 
every stone which is long left unmolested, so it came 
about that, in the hands of the Mohammedan governors, 
the Hindu sovereign's independent right of appointin^^ 
the collectors on each vacancy became a conventional 
custom of always confirming the last holder's eldest son, 
with the help of suitable presents and bribes; and, 
finally, this custom of confirming the eldest son's suc- 
cession lapsed into a tacit recognition of his undisputed 
right to succeed.^ The whole sequence of events bears 
a striking resemblance to the history of European fiefs. 
There also the feudal lord originally merely held a 
kind of office ; there also he endeavoured to make it 
hereditary in favour of his eldest sou ; there also the 
weakness of the government was propitious to his claims, 
till in course of time it was powerless to dispute his 
assumption of hereditary right. There also did the 
government ultimately recognise openly the primogeni- 
ture which it was impotent to resist.- This last step 
took place in Indian zemindaries after the invasion of 
Nadir Shah in 17o9,^ and was a natural consequence of 

weak synonym for the Hindu Bhu- which this change occurred are 
pati^ lit. lord of the land. See most clearly stated by Sir \V. 
Hunter, Oriaaa^ ii. 223, note 64. Hunter (Oriasa, ii. 225), though he 
Strictly the word was not used expresses a fear that he has rendered 
before the Mohammedan invasion, the account clearer than the mate- 
but for the sake of continuity it is rials warrant (ib, 255). 
more convenient to employ it '^ Ante, p. 18, sq. 
throughout in the text. ' Tagore Law Lectures, 1874-5, 
* The steps of the process by pp. 97, 101. 



VI. CHANGING POSITION OF INDIAN ZEMINDARS 17S 

the laxity of rule, which had disintegrated the great 
inheritance of the sovereigns of the peacock throne : 
and, therefore, to summarise Sir W. Hunter's very lucid 
analysis,"* the three great historical periods became 
approximately three great landmarks for indicating the 
zemindar s changing position — first, tlie Hindu period, 
when the zemindars, or revenue collectors, held their 
office for life ; secondly, the Mohammedan period, when 
they acquired inchoate and hereditary rights of owner- 
ship over the land where tliey collected ; and, lastly, the 
British period, when they have been treated on a near 
parallel with English landlords. The modern zemindar 
holds his land absolutely, on condition of paying a fixed 
annual contribution-tax to the Government, and what- 
ever more he makes out of the ryots, or cultivators, on 
his land is his clear profit. He is a tenant or steward 
in relation to the State, and a landlord in relation 
to the ryot. The zemindars are mostly met with in 
Bengal and Behar.^ 

When the British obtained possession of Bengal, to 
which attention may be chiefly confined, it was then the 
Hindu law, and it was also the Mohammedan law,^ that 
an ordinary landed inheritance should descend to all 

* Hunter, Oriaaa, ii. 214 sq. an already complicated subject by 
^ It is difficult to dissociate the following it through all the jungle 
consideration of the zemindar's of groping experiments, foiled in- 
proprietary rights from the whole quiry, ill-defined rights, zemindar's 
question of Lord Comwalhs's Per- evasions, oppression of the ryots, 
manent Settlement of 1793, by and earnest attempts at remedy, 
which the annual contribution-tax, culminating in the Bengal Tenancy 
paj^able to the Government by a Act of 1886. After all, general 
zemindar in Bengal and Behar, was rights, closely affecting estates which 
for ever fixed. Subsequent events descend by primogeniture, do not 
have shown the wisdom of such a concern the descent by primogeni- 
policy to be very doubtful ; but, ture itself. 

however interesting, I do not think • Tagore Law Lectures, 1874 5, 

it would be pertinent to complicate p. 890 ; cf. ante, p. 12. 
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the children ; but an exception in favour of primogeni- 
ture had become estabUshed by special custom in some 
large zemindaries, and also in certain estates which were 
lield as a raj. The custom of primogeniture in all these 
had crystallised into law ; but a number of lesser ze- 
mindars had informally and without warrant copied it 
for the benefit of themselves in their own districts, and 
at tlie time of the British acquisition these incipient 
and unauthorised customs were extending with consider- 
able persistency. It was still a repetition of what had 
occurred in feudal times in Europe, but destiny bad 
prepared a different turn of events for Bengal, for the 
government of Lord Cornwallis and the authorities of 
the East India Company determined to check this 
modern growth. Imbued and educated as they were 
with English notions of primogeniture and landed suc- 
cession, very different tactics might have been expected 
from them ; and it might have been assumed that they 
would have encouraged the rule of primogeniture, or 
at least tested its efficacy by a prolonged attitude of 
neutrality. But alleging that this usurped and unautho- 
rised form of it was repugnant to Hindu and Moham- 
medan law, and that the large estates which it favoured 
were detrimental to improvements (a reason that would 
not commend itself to many political economists of the 
present day), the Governor-General in Council passed a 
Eegulation in 1793,^ to the effect tliat in future the 
estates of all zemindars who died intestate, or did not 
make any written or verbal disposition of their property, 
sliould not go to the eldest son, but should be divided 
or held jointly among their heirs, provided that no 
indisputable and special custom was proved to the con- 

' Bengal Re<:jnlation XI. of 1793 ; to Benares by Bengal Regulation 
not retrospective, sect. 5. Extended XLIV. of 1795. 
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trary. Certain estates and districts were excepted from 
this Eegulation in 1800,^ but the outcome is that, except 
in the estates and districts just mentioned, a law of 
primogeniture on intestacy is now only in force in large 
zemindaries, or in estates held as a raj, or estates subject 
to long and publicly recognised family custom.^ Of 



« Bengal Regulation X. of 1800 : 
exception in favour of jungle mahals 
of Midnapore and other difitricts. 

• I hope I have correctly expressed 
the general inferences to be drawn 
from various judgments, which, 
though not by any means irrecon- 
cilable, are certainly interlaced and 
unsymmetricfiJ. The difficulty is 
to determine what amount or de- 
scription of custom entitles a Bengal 
zemindary to be exempt from the 
Refjulation of 1793. In the case of 
Baboo Beer Pertab Sahee v. Ma- 
harajah Bajender Pertab Sahee, 
on appeal before the Privy Council 
(12 Moore*8 Indian Appeals, 1 
[1868]), the words of the judgment 
are that the general law of 1793 
' confessedly does not affect the 
descent of the large zemindaries 
held as Kaj, or subject to Kooloo- 
char, or family custom' (p. 37). 
On the other hand, the head-note 
to Bajah Deedar Hosaein v. Banee 
Zuhoor-oon Nissa (2 Moore's 
Indian Appeals, 441 [18411), con- 
cisely states the decision in the 
case as follows : — * The family usage 
that a zemindary has never been 
separated, but devolved entire on 
every succession, though proved to 
have existed as tlie custom for 
many j:jenprations, will not exempt 
the zemindarj' from the operation 
of Eegulation XI. of 1703, which 
provides in caio of intestacy for 
the division of landed estate among 



the heirs of the deceased, according 
to the Mohammedan or Hindu law.* 
The difference seems to be that no 
zemindary is exempt from division 
under the Eegulation of 1793 unless 
the custom in it is so clear and 
special that it is as paramount as if 
it had been the subject of exceptional 
legal recognition. For instances of 
a custom of primogeniture prevail- 
ing over general law, see Baivut 
Vrjun Sing and Baivut Doorjun 
Sing v. Baumt Ghumiam Sing 
(5 Moore's Indian Appeals, 169 
[1851]) ; and Baboo Gtinesh Dutt 
Singh \, Maharaja Mohesur Singh 
and otJiers (6 Moore's Indian 
Appeals, 164 [1855^). A distinct 
custom must, however, be proved ; 
it is not sufficient that an estate 
has merely not been in fact divided 
for six or seven generations. 
Thdkur Durryao Singh v. Thakur 
Dari Singh, 13 Bengal Law Beps. 
Privy Council, 165 [1873]). 

The actual priority of succession 
by primogeniture usually follows 
the same Oriental form as in Tur- 
key; see ante, p. 168, note 1. 
Mayne, Hindu Law and Usage, 
602-3 ; Tagore La w Lectures, 1880, 
p. 883. Which son is the eldest 
where there are several wives is 
determined by priority of the child's 
birth, not by i)riority of its mother's 
marriage. Mayne, ubi sup. 508. 

It is remarkable, speaking of in- 
testacy xmder the Eegulation of 
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which was necessary for the foregoing compilation, 
and that my original opinions have been somewhat 
changed. 

The discussion of the subject seems to divide itself 
into three heads : first, the agricultural aspect, which 
aims at ascertaining whether large farms springing from 
a system of primogeniture, or small farms laid out on 
the plan of the petite culture^ and resulting from a divi- 
sion of the inheritance, conduce most to practical and 
economical results ; secondly, the social aspect, which 
measures the general influence of leading local families, 
and of social relations established by a system of primo- 
geniture, how far they are salutary to the community 
or the reverse ; and thirdly, the equitable aspect, which 
looks how far the wishes of parents among all classes 
are carried out by the present English law of intestacy, 
and considers what weight must be attached to cases of 
hardship if any arise. 

I. To deal with the agricultural aspect. The case 
for more or less universal peasant proprietorship has 
been very ably stated by Mr. Cliffe Leslie and one 
or two other writers in the C!obden Club volume on 

* Systems of Land Tenure in various Countries.' ^ The 
genuine advantages of the system are pointed out with 
great force and mastery of detail. It is argued — surely 
with irresistible truth — that a large number of peasant 
proprietaries are a strong bulwark against any national 
revolution for the destruction of private property. The 

* have nots ' are often more unscrupulous and mistaken, 
and always numerically greater, than the ' haves,' and 
covetousness or jealousy is apt to dictate human pohcy, 
but peasant proprietorships do much to bridge over the 

' Pp. 291-812 The Land System of France,* by T. E. Cliffe Leslie. 
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gulf between the two. * Peasant property may, without 
exaggeration, be called the lightning conductor that 
averts from society dangers which might otherwise lead 
to violent catastrophes,' ^ and it staves off the tempta- 
tion to equalise the size of estates with a revolutionary 
geometrical precision that might be very detrimental. 
Again, it is pointed out that peasant properties are 
specially suited to crops and industries requiring minute 
labour. The vine conspicuously thrives under a system 
of small farming ; and other industries specially adapted 
to the form of petite culture are dairy farming, the 
manufacture of cheese, and the raising and fattening of 
cattle. Peasant properties, too, beyond dispute arrest an 
excessive partition of land among children by imposing 
a check upon population.^ It is shown also that the 
diflBculty of small proprietors of affording the expense 
of machinery can be largely overcome by resort to co- 
operation, so that a number of proprietors club together 
to use and pay for the same threshing-machine, or other 
mechanical appliance, without each singly ruining him- 
self over the outlay for a private one. And it is even 
alleged that much larger gross returns are obtained in 
Belgium from the land by small than by large farming,* 
and that in France the amount of the mortgages on 
peasant properties is enormously exaggerated, Mr. Cliffe 
LesUe believing that large English properties are more 
heavily encumbered, acre for acre, than the peasant 
properties of France.^ As to these two last assertions, 
though they may be true in special cases, and applicable 
to particular countries or districts or circumstances, 

' Systems of Land Tenwre, dc, A Centv/ry of Revolution^ p. 44. 
(Cobden Club), M. de Laveleye, ' lb. 304 (France). As to Plan- 
Belgium, 484. * The magic of pro- ders, see p. 461. 
perty turns sand into gold.' Arthur '^ 76. 488; compare 801-2. 
Young. But see Mr. W. S. Lilly's » 16. 302. 

N 2 
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they depend largely upon statistics, those devices by 
which almost any perversion can be proved ; and I pro- 
pose in a moment to refer to a certain amount of evi- 
dence which may throw doubt upon their general appli- 
cabiUty. Nevertheless the pleasing spectacle of an ideal 
peasant proprietor's household, so graphically described 
by Arthur Young in a passage previously quoted,^ the 
cosiness and independence of his mSnage, and the energy 
with which he devotes himself to his crops just because 
he is working for himself,^ all conjure up a fascination 
which is not lightly dispelled. 

Yet after reading Mr. Cliffe Leshe's interesting essay 
a taste remains behind that it is an ex parte statement, 
that it is rather the able advocacy of counsel than the 
impartiality of a judge. The advantages oi petite cul- 
ture are very local ; they are admittedly dependent 
upon the nature of the soil, climate, kinds of crops, and 
habits of the cultivators : ® and a universal system of 
peasant proprietary regardless of local conditions does 
not recommend itself as a paragon of perfection. Thus, 



• Toung, Travels in France in 
1787, dtc, i. 410 ; ante, p. 100. 

^ * Je ne veux pas dire que le 
petit propri^taire cultive mieux, 
mais il cultive avec plus d*ardeiir 
et de soin, et regagne ce qui lui 
manque du c6t^ de Part.* — Tooque- 
Tille, De la D^m, en Amdriquef i. 
son. 

• Cf. Mr. Cliffe Leslie's own essay, 
ubi 8up, at pp. 297-8. The points 
are very well expressed by Vogel- 
mann, writing after a tour through 
the small properties in the Black 
Forest in 1887 (Qeschlossene Hof- 
giiter dea badiechen Schwarz- 
waldest p* 4) : ' Ich habe sichere 
Erfahrungen gemacht, dass die 
HauptfEbotoren des landwirthschaft- 



lichen Betriebs : " Boden, Elima, 
Arbeit, Sparsamkeit, und Intelli- 
genz,** je nach ihren verschiedenen 
Verbindungen, manchfaltige Be- 
sultate darstellen, und dass allge- 
meine Vergleichungen nur bei 
besonderer Wlirdigung der einzel- 
nen Factoren zulassig sind. Durch 
Boden und Elima ist die absolute 
Production bedingt, durch sie ist 
bestimmt, welche Gewachse gebaut 
werden konnen; die Arbeit wirkt 
auf QualitcLt und Quantitat; die 
Sparsamkeit schafit einen Betriebs- 
fond; die Intelligenz aber bringt 
die relative Production der abso- 
luten immer naher imd vereinigt 
sammtliche Factoren zu einem 
voUkommenen Ganzen/ 



— H 



Til. 



PROS AND CONS OF 'PETITE CULTURE' 



181 



for instance, M. de Laveleye bears witness that peasant 
properties are much more successful in Flanders than in 
Ireland, in one portion of the world than in another, a 
circumstance which he attributes partly to difference of 
race, and partly to surrounding conditions.^ In Eussia 
the peasant proprietors that have come into existence 
by the emancipation of the serfs in 1861 are a prey to 
the rapacity of usurers.* The usurer took advantage of 
the inexperience and low education of the emancipated 
serfs to ensnare tliem in the toils of debt, after which 
he proceeded to seize their lands ; and not only in- 
dividual peasants but whole village communities {Mir) 
have sunk by this means into the helpless proletariat. 



^ * In Ireland, at the death of 
any holder (tenant), and often 
during his lifetime, the children 
divide the land among themselves, 
each of them building a cottage on 
it ; or, if the tenant has no children, 
he sublets his land to several small 
farmers, and allows them to settle 
on it, notwithstanding the stipula- 
tions of the lease. Such breaking- 
up of the land must lead to the 
most wretched kind of farming, and 
to pauperism on the part of the 
tenants. . . . Although the popula- 
tion of Flanders is twice as dense 
as that of Ireland, a Flemish peasant 
would never think of dividing the 
&rm he cultivates among his child- 
ren; and the idea of allowing a 
stranger to settle and build a house 
on it, and farm a portion of it, 
would appear altogether monstrous 
to him. On the contrary, he will 
submit to extraordinary sacrifices 
to give his farm the size and typical 
shape it should have. 

* How is it that the Fleming and 
the Irishman hold such different 



points of view ? I think it is partly 
due to the diflference of race, and 
partly to circumstances. The Celt, 
being more sociable, thinks most of 
the requirements of members of 
his own family, whilst the Teuton 
thinks more of the requirements of 
the soil and of good cultivation. 
Nowhere to my knowledge does 
the Celt show himself a cultivator 
of the first order; it is to the 
German, the Fleming, the English- 
man, that agriculture is indebted 
for its greatest improvements. The 
Celt has in several countries sub- 
divided the soil for the sake of his 
family, without regard to the re- 
quirements of national husbandry/ 
Systemi of Land Tenure, dc, 
(Cobden Club), pp. 461-2 (M. de 
Laveleye). In all matters the best 
efforts cannot altogether change 
hereditary nature. 

* lisAyYemeyt How the Peasant 
Owner Lives, dc, p. 132. * Usury 
is the great nightmare of rural 
Bussia at present.' 
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Within the last year or two active remedial legislation 
has been set on foot by M. Durnovo, but the fact re- 
mains that the attempted artificial creation of peasant 
proprietors as a bulwark to the State in Bussia has at 
present proved a failure. A different point, which Mr. 
Chffe Leslie has altogether overlooked, is that where a 
law of equal division on intestacy is in force, which is 
usually the case among peasant proprietorships, the 
scattering and entangling of the small parcels of ground 
belonging to one owner is apt to grow into a very 
serious inconvenience. Lady Vemey, quoting the offi- 
cial Enquete Agricole, calls attention to cases where, 
in a single French commune, some 2,000 acres were 
divided into 5,248 separate parcels belonging to 170 
proprietors,^ and in a debate in the House of Commons 
an assertion has been made that a particular walnut 
tree in France has been known to belong to two-and- 
thirty owners.^ Another advantage alleged in favour 
of peasant properties is that the labourer becomes a 
great land-buyer, and that the continual acquisition of 
small portions of land by purchase proves the profitable- 
ness of the petite culture ; * but if this constant inter- 
change of land is attained owing to excessive obhgatory 
subdivision on intestacy, which leads peasant families 

' JjoAyVemey, How the Peasant than two miles away" (where he 

Ozvner Lives^ Sc. p. 179. Lady asked us to come and see him). He 

Vemey describes an illustrative had to carry tools and produce on 

case that came under her own ob- his own back, or that of his woman- 

serration. Driving one day a few kind, to and from each of his mor- 

miles from Clermont, a large town sels, while the vineyard required 

of 40,000 inhabitants, she saw an daily care of the closest kind during 

old man digging potatoes on a plot great part of the year.* — 16. 180-1. 
of ground Hhe size of a pocket- ' Hansard, Pari. Deb, drd ser. 

handkerchief. We asked him if he vol. clzxxiii. 1998 (June 6, 1866). 
had any vines. ** Yes, but an hour * See Mr. Cliffe Leslie in Systems 

off from here." " And where do of Land Tenure, dc, (Cobden 

you live ? '* " At a village more Club), pp. 808, 297. 
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and individuals to pauperism and compulsory sale of 
the land, it may be questioned whether the sign is 
always a healthy one. As regards the clubbing 
together of several peasant proprietors for necessary 
machinery, which is proposed as their proper remedy 
for supplying themselves with what each could not 
afford singly, one remark suggests itself. Since many 
of the properties are very small, it is probably no 
exaggeration to say that one mowing-machine, or 
threshing-machine, or the like, is shared between thirty 
or forty o\^Tiers. Yet it must surely not unfrequently 
happen that, owing to the state of the weather or of 
the crops, all the thirty or forty owners want their 
mechanical * ewe lamb ' at precisely the same moment, 
and therefore, if hand labour is not sulEcient or obtain- 
able, many of them must be threatened either with loss 
or damage to their crops, or else contribution towards 
a machine of which they do not reap the benefit. 

But the most telling evidence in comparing large 
farms and small holdings lies in the hard fact that the 
average return of produce under the large system of 
England is very much greater than the average return 
of produce under the peasant proprietorships on the 
Continent. According to M. Maurice Block, the French 
statistician and political economist, it appears that 
while the percentage of persons agriculturally employed 
in England is smaller, often far smaller, than the per- 
centage of such persons in the other countries of Europe 
(this being a natural consequence of the large-farm 
system), yet the average return of corn per acre in 
England is very materially greater than the average 
return of corn per acre elsewhere.^ M*Culloch computes 

^ See the table set out in Block, ed. (Paris, 1869), p. 96 ; abbreviated 
L* Europe poUiiqzte et Bociale^ 1st m^epotis^Lcmd Tenure in Europe^ 



184 PRACTICAL EFFECTS OF PRIMOGENITURE ch. 

that one acre of land in England yields, from being 
better farmed, considerably more wheat than two acres 
in France ; and that if an estimate were made for barley, 
oats, turnips, beef, or wool, the difference in favour of 
England would be seen to be greater still. One man 
and one horse in England, he goes on to say, produce 
more com and other agricultural produce than three 
men and three horses in France. Labour in the latter 
is misapplied and wasted.^ The cause of this may 
partly be that it is impossible to apply to very small 
properties the tonic embodied in the principle of 
division of labour. In large farms a farmer can be a 
specialist in one particular branch of farming, and 
know his work exceedingly well ; in peasant proprietor- 
ships there is always some danger that the peasant may 
be a Jack of all the branches and master of none. 
Further evidence of the inequality of net returns in 
England and France is given by Sir James Caird, in an 
address to the Statistical Society on the British land 
question, in 1881. He calculates that an average 
English farmer will, in fairly prosperous times, make a 
ten per cent, return on the whole of his farm, while a 
French peasant proprietor makes little more than a 
return of four per cent. He points out that the English- 
man will under the same conditions give employment to 
labour and tradesmen to the extent of 250/. or 300/. a 
year, while the Frenchman cannot do more than employ 
himself and his family ; and it appears that while the 

(Pari. Papers, 1870), pt. i. 221, and that a few of the statisticB had 

Laurence, Primogeniture, 83. In undergone substantial change or 

the second and entirely rewritten needed substantial alteration, 

edition of M. Block*s work (1892), though not sufficient to affect the 

the data for this table are not given, accuracy of the assertion in the 

and it would seem, from another text, 

table in the 2nd edition (p. 79), • M*Culloch, Treat. Suce. 117. 
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average wheat crop in England is twenty-eight bushels 
an acre, that of France, with all its thrift and sunny cli- 
mate, is barely eighteen.'^ A like tale is told of Belgium 
by the late Mr. James Howard, M.P. There, he says, 
high rents and low wages are the predominant features 
of the petite culticre, features which in England would be 
considered anything but commendable ; but in the large- 
farm districts the rents are lower and wages higher.® 

And it is not as though the existence of great land- 
lordism was in itself the cause of evil. On the con- 
trary, the estates of the great landlords of England are 
models of good management. Let the reader turn to 
the chapter devoted to them in Mr. T. H. Escott's 
' England,' ^ where assuredly he will not read the 



' It is, perhaps, worth while to 
quote the whole passage : ' It may 
be well to say a word or two upon 
that distinctive feature of British 
agriculture, the cultivation of the 
land by capitalist farmers, as com- 
pared with the peasant proprietors 
of other countries, or the small 
farmers of Ireland. Eighty-five 
per cent, of the cultivated land of 
Great Britain is held in farms 
averaging 168 acres, and 15 per 
cent, in farms of 50 acres and 
tmder. Of the 82 million culti- 
vated acres, 27 millions are held by 
the class of considerable farmers, 
men employing labour, and using 
labour-saving machinery and other 
means by which labour is rendered 
most productive. The individual 
capital employed in the cultivation 
of the soil will average about 1,300Z., 
which is fully equal to the average 
capital of a French peasant pro- 
prietor. The Enghshman, in fairly 
prosperous times, will make a 10 
per cent, return upon the whole of 



it, or 130/. The Frenchman will 
receive 10 per cent, on only one- 
sixth of his employed in cultivation, 
and 8 per cent, on five-sixths sunk 
in the ownership of the soil — 
together, 53Z. [this would amount 
to 4-1 per cent, on the whole]. The 
168 acres of the Euglishman will 
afford an annual expenditure, on 
labour and tradesmen, of 250Z. to 
3002. The 22 acres of the French- 
man will not more than employ 
himself and his family. The ave- 
rage wheat crop in England is 28 
bushels an acre ; that of France 
barely 18. There seems thus no 
inducement to copy the French 
system.' Caird, British Land 
Question^ pp. 22, 28 (Opening Ad- 
dress of Sir James Caird, Presi- 
dent of the Statistical Society, 1881). 

* Howard, Continental Farm- 
ing, 45. Mr. Howard was Liberal 
member for Bedford, 1870. See p. 
104, ante. 

» Escott, England, L 42-71 (Lon- 
don, 1879). 



186 PRACTICAL EFFECTS OF PRIMOGENITURE ch. 

opinion of an author who can be said to have been 
originally specially prepossessed in their favour. By 
the courtesy of the Dukes of Cleveland, Devonshire, 
Northumberland, and Westminster, Mr. Escott was 
himself permitted to make, and was assisted in making, 
an inspection and inquiry into the working of their 
great properties, and he draws a picture which leaves 
in the mind a feeling that if all agricultural enterprise 
was incorporated in well-managed large estates, charac- 
terised by the care, neatness, spick and span arrange- 
ment, and attention which these display, there could be 
little outcry for a change. He speaks of the snug 
homesteads and farm buildings, the perfection of clean- 
ness and neatness, of the large sums expended in the 
rebuilding of dwelling-houses, in the laying down of 
main roads, in the reclamation of land by drainage, 
planting, and enclosure, of the methodical and punctual 
administration of every department of the property, 
just as though it were a Government office or a model 
commercial undertaking ; and so far as external ap- 
pearances are concerned, any traveller can judge for 
himself. And the impartial opinion of so discerning 
a foreigner as M. de Laveleye, who is indeed in part an 
advocate for peasant proprietors, is not without its 
weight. * It is the glory of England,' he says, ' to have 
remained free from the consequences usually attending 
the large-property system. Great Britain possesses a 
class of landowners and tenants alive to the require- 
ments of agriculture ; and her gigantic commerce has 
provided employment for the small freeholders whose 
lands have been swallowed up.' ^ Possibly all these 
praises are more applicable to the greatest landlords 
than to some of those who own a lesser acreage, and 

* Systems of Land Tenure^ dc, (Cobden Club), p. 479. 
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have been hard hit by agricultural distress, but it is 
worth while remembering that, had peasant proprietors 
been in the place of the landlords of moderate or small 
estates, agricultural distress would have far more surely 
ruined them ; and, after all, the moderate estates have 
incidental advantages. Everyone, for instance, who is 
a lover of beauty and a lover of nature, everyone, in 
fact, who is not blinded by an undiscriminating utilita- 
rianism, or hardened to all sentiment, would regret 
levelling down the useful and ornamental timber, which 
is so conspicuously absent throughout the length and 
breadth of the peasant properties of France. 

I have dwelt, perhaps, disproportionately long upon 
this branch of the subject, and incurred the risk of 
repeating some of the remarks in the chapter on 
France, because a growing tendency evinces itself at 
the present day to exaggerate the benefits of the small- 
farm system by overlooking the economical uses of the 
large. Personally I am in favour of giving as wide an 
extension as possible to the small-farm and allotment 
system as is compatible with good economical result, 
and fair under existing conditions. There is, however^ 
much to be said on both sides. The question of large 
and small farming is an eminently debatable one,^ but 
since there exist rich mould and sandy waste, crops 
which grow in heavy soil and crops which grow in 
light, a bleak climate and a sheltered, it is only 
ignorance that can suppose that the whole country 
can be mapped out with the artificial accuracy of a 

' *The advantage of small pro- and the petite culture^ especially 

perties in land is one of the most when the small farmer is also the 

disputed questions in the range of proprietor, ... is a question upon 

political economy.' Mill, PoL which good judges at present differ.' 

Econ. bk. ii. chap. vi. s. 1. ' The lb, bk. i. chap. ix. s. 4. 
comparative merits of the grande 
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minute chess-board. Much has been done in recent 
years to extend the number of small holdings and allot- 
ments, and it is much to be hoped that success v^i\l 
attend these earnest and genuine efforts. The Allot- 
ments Act of 1887^ and its amending Act of 1890^ 
recognised the principle of compulsory purchase of 
land by local authorities for the purpose of allotments, 
which indeed increased from 357,000 in 1886 to 453,000 
in the year that the latter Act was passed. The Glebe 
Lands Act of 1888,^ by authorising the sale of glebes 
with the consent of the bishop of the diocese and the 
Board of Agriculture, was intended to encourage their 
purchase as small holdings, although there is reason 
to suppose that in many cases the glebes are bought 
up by neighbouring landlords. And the Small Agricul- 
tural Holdings Act of 1892 ^ has introduced compulsory 
purchase of land for small holdings, through the medium 
of the county council. The intending purchaser must 
pay down one-fifth of the purchase-money at the time 
of purchase, and part of the money may be secured by- 
charges on the land ; while tlie State assists the pur- 
chaser by loan at a low rate of interest, repayable by 
instalments, in a period not exceeding fifty years — on 
the pattern of the Land Purchase Acts in Ireland. A 
hope was expressed by Mr. Chaplin, who conducted the 
Bill through the House of Commons, that it might be 
the means of reviving the class of yeomen, whose dis- 
appearance is everywhere regretted,^ but it will not be 

^ 50 and 51 Vict. o. 48. that small holdings are to exceed 

^ 58 and 54 Vict. c. 65. one acre, while allotments do not (50 

* 51 and 52 Vict. c. 20. and 61 Vict. c. 48, s. 7, subs. 3, and 

« 65 and 56 Vict. c. 81. Cf. Ren'- 55 and 56 Vict. c. 81, s. 1, subs. 2). 

engiiter^ p. 144, ante. For statu- ^ Pari. Deb, 4th series, i. 911-2 

tory purposes the difference between (February 22, 1892). The same 

small holdings and allotments is, wish had frequently been expressed 
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easy to say for some years how far this hope is likely 
to be realised.® 

The true ideal to be deduced, judging partly from 
continental experience, and especially from Germany,^ 
seems to be that as much variety as possible should 
prevail in the size of properties in English country 
districts, and that the size should vary according to the 
kind of crop to be cultivated. An unbroken array of 
small properties would be as deleterious to agriculture 
and produce as a solid block of overgrown estates. 
Crops requiring to be reared with minute attention and 
care * succeed best with small holdings ; crops of which 
each blade does not need individual attention are most 
advantageously grown on a larger scale, on compara- 
tively large properties — and among the latter crops 
are corn and pasture, which, be it observed, comprise 
the chief acrricultural industries of Enf^land.^ 

How are these deductions apphcable to the Enghsh 
law of primogeniture on intestacy ? One of the main 
reasons for which its alteration is advocated is that it 



on various occasions by Lord Salis- 
bury — vide speech at Binningham, 
November 24, 1891. 

» See also 66 and 57 Vict. c. 78 
(Local Government Act, 1894), re- 
lating to (s. 9) acquisition of land 
for allotmentB by compulsory pur- 
chase, and (s. 10) compulsory hiring 
of land for allotments by parish 
council. The latter is probably the 
first occasion on which compulsory 
hiring of land has been authorised 
by statute. 

^ P. 146, ante. Compare Mias- 
kowski, Erbrechtt ii. 462 sq. 

^ Such as vines, hops, beetroot, 
olives, tobacco, or sometimes fruit. 

^ This appears to be John Stuart 



Mill's conclusion : * The most ap- 
parently impartial and discrimi- 
nating judgment that I have met 
with is that of M. Passy, who 
(always speaking with reference to 
net produce) gives his verdict in 
favour of large farms for grain and 
forage ; but, for the kinds of culture 
which require much labour and 
attention, places the advantage 
wholly on the side of small cultiva- 
tion.' Mill, Pol. Econ. bk. i. chap, 
ix. s. 4. Compare Mr. Underbill's 
pamphlet. Should Entails be Abo- 
lished? p. 11, where the passage 
is quoted, and other authoritative 
opinions in a similar sense referred 
to. 
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is desirable to bring about a general distribution of the 
kingdom into small properties — and the argument here 
is for the moment confined to this particular reason, 
the merits or demerits of others being referred to later. 
Well, but is it desirable ? It has been deduced that 
the true ideal is a proper admixture of large with small 
properties according to the kind of crop, that the 
agricultural industries predominant in England— corn- 
growing and pasturage — are best promoted by cultiva- 
tion on a large scale on large estates, that the actual 
net return of the large properties of England greatly 
exceeds, acre for acre, that of the small peasant 
properties of France, and that the neatness, method, 
and management in connection with farms on the 
largest English estates display to the inquirer an 
efficient result, which small properties have not the 
means nor the capacity to emulate. The question is 
not how to yield to an abstract craving for land, which 
would most probably be turned to disgust if the ap- 
plicant found himself foisted by force of competition 
into a plot of worthless heath, but how to produce the 
best economical results for the community under exist- 
ing requirements and conditions. To refute the con- 
tention that primogeniture should be abolished in order 
to institute a universal system of small properties, it 
is sufficient to show that large properties, or com- 
paratively large properties, are tlie more useful for 
certain purposes. In England they are not only useful 
for certain purposes, but they have a strong case : and 
it would therefore be quite indefensible to strike at the 
whole root of the existing law on no better ground 
than the avowed object of destroying the larger pro- 
perties altogether. 

II. As to the social aspect of primogeniture. In 
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an inaugural address at Birmingham, in 1884, the 
late Mr. James Eussell Lowell put the social case of 
eldest sons with all that conciseness, intuitive observa- 
tion, and poetical genius, which have contributed so 
largely to the fascination of his writings. * I see,' he 
said, after dwelling upon the very serious responsibili- 
ties of wealth, * as clearly as any man possibly can, and 
rate as highly, the value of wealth, and of hereditary 
wealth, as the security of refinement, the feeder of all 
those arts that ennoble and beautify life, and as making 
a country worth living in. Many an ancestral hall in 
England has been a nurseiy of that culture which has 
been of example and benefit to all. Old gold has a 
civilising virtue which new gold must grow old to be 
capable of secreting.' ^ As an American, his opinion is 
the more valuable, even though he had a known lean- 
ing towards English institutions. It is precisely that 
somewhat indescribable refining influence and force of 
example which lend primogeniture its true value, a 
kind of intangible reflection, imperceptibly acting for 
good upon all those who know it, prompting them to 
picture a standard up to which they feel they ought to 
act, and gradually instilling a social refinement into 
their lives, even though the individual holder of such a 
position who is best known to them should perchance 
not realise the abstract standard. The system of 
primogeniture is like a path leading up to an ideal 
image of good taste and refinement; and the image 
would be much less sought after if the path did not 
exist. 

Without in any way receding from the full meaning 

' Inaugural address on assuming in Literary and Political Ad- 

the presidency of the Birmingham dressei^ by James Bussell Lowell, 

and Midland Institute, Binning- London, Macmillan & Co., 1890, 

ham, October 6, 1884. Beprinted p. 26. 
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of this conclusion, it is worthwhile just considering the 
kind of usefulness that an ' eldest son ' has peculiar 
opportunities of showing, should wealth and fortune 
favour him. Putting aside ' black sheep,' devoid of 
conscientiousness and wilfully perverse, whom it will 
be more convenient to mention directly, the early train- 
ing and education of an eldest son implant in every 
conscientious person the very highest sense of duty and 
responsibility. When he succeeds to the family estate, 
or indeed before, he is brought to feel how much the 
happiness of many depends upon him ; how much the 
well-being and comfort of many tenants and subordi- 
nates are balanced upon the pivot of his course of policy 
and conduct ; how far he can, by applying the experi- 
ence and study which education and leisure have left 
at his command, so lay out his capital that he may 
improve his dependents' condition in an infinitely 
greater measure than their own more modest resources 
could have enabled them to do for themselves. He 
cannot, in all human probabiUty, be a specialist in 
everything, but he takes a general pride in the excel- 
lence of his estate, and devotes himself to make it excel 
at least in one groove with which he is well acquainted. 
If his dehght is agriculture, he will display a most 
painstaking interest in all those little details which are 
the secret of a model farm ; he will make encouraging 
inquiries after the newest silo, or after the efficiency of 
the appliances in the farm buildings ; and promote 
the introduction of latest improvements in English or 
American machinery, which excite the admiration of a 
layman at any agricultural show. If by chance he 
should be the great landlord of some country town, he 
will endeavour to make it as fashionably or commer- 
cially attractive, and as well laid out, as Eastbourne or 
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Buxton have been by the Dukes of Devonshire, or 
Tynemouth by the Duke of Northumberland.* He has 
unusual opportunities, if his tastes and generosity so 
dispose him, to help the village schools and encourage 
the more promising pupils; to rebuild cottages and 
equip them with every sanitary benefit — cottages which 
without him might have been little better than squatters' 
huts; to restore the village church, for which, had 
tliere been no supervising landlord, years of dilapida- 
tion might have been in store. To county work, if he 
will, he can lend a very valuable hand. In county 
councils he can often bring special knowledge to bear ; 
may-be in a disputed matter he will suggest a wider 
ground of solution than would have occurred to his 
neighbours, owing to the line of thought to which more 
general experience has trained him ; and his intimate 
acquaintance with parochial concerns may not im- 
probably make his advice of value to the new parish 
councils. Upon the magisterial bench his position is 
unique, for he is one of the chief supports of that bench 
in its present form, which exists nowhere else in the 
world. There are always a few busybodies who delight 
to abuse the magisterial bench, but whatever accusa- 
tions its critics may bring, it discharges an indispensable 
office at a great saving of cost to the country, its 
decisions on the whole are far less open to discussion 
and prejudice than they would be if made by the critics 
themselves, and, unless anything so unwelcome should 
occur as that the magistracy should become swamped 

* Of. Escott, England^ i. 53, 66. proval of the landlord or that of 

In these places the land is let out his responsible agents. lb. 67. The 

for building purposes in the usual salutary e fleet of this regulation is 

way, but no house or structure of certainly one of the first features 

any kind is permitted to be erected that strikes a visitor to East- 

which has not received the ap- bourne. 

O 
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by members who incidentally appeared in the dock 
instead of on the bench, it will continue to command 
much dignity and respect. And there is yet another 
sphere in which hereditary w^ealth can exercise a 
remarkable influence — only too often forgotten or over- 
looked. If there were no rich, there would be no 
charities. Many a deserving institution receives no in- 
considerable portion of its support from the possessors 
of hereditary wealth. Foreigners have been struck by 
the large amount of money given in charity in England 
as compared with any other country in Europe ; and 
though this may be partly due to the growth of com- 
mercial and manufacturing prosperity, it does not by 
any means seem to be entirely so. It is unreasonable, 
of course, to attribute to hereditary wealth more credit 
in this respect than it deserves ; but it is not to the 
argument to say ' Oh, but it can aflbrd it ! ' Hereditarj- 
wealth is there, and does afford it. The facts remain 
that charitable subscriptions in England greatly exceed 
those on the Continent, that a glance through many a 
subscription list will show that hereditary wealth bears 
a considerable share towards the total, and that excellent 
London charities and hospitals, and, perhaps even more 
markedly, local charities in the country owe much to 
its liberal contributions.^ 

^ I am aware that, as regards wealth and primogeniture have 

hospitals, there are some people taken in maintaining them. Even, 

who think that State-supported however, if hospitals were ever to 

hospitals are better than those sup- come under State management, it 

ported by voluntary contributions, would not affect the drift of the 

but the idea of State management argument in the text as regards 

has never been favourably regarded other charities, 
in England, and so long as the Professor Ihne, of Heidelberg, 

present system of voluntary hos- has told me that one of the things 

pitals continues, it is well to re- that struck him most in his study 

member the share that hereditary of England was the very large 
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Yes, but — urge the opponents of the whole of this 
view ^ — this is all merely an ideal, a picturesque myth of 
the English landed aristocracy painted as it should be, 
not a description of the landlord as he is ; and it would 
be as sensible to claim for native ore all the virtues of 
refined gold, or to represent the crude material as being 
as valuable as the perfect metal. This in a sense is 
true ; but surely it is pertinent to remark that without 
the native ore there would be no gold at all. Large 
proprietorships may not be perfect ; human imperfec- 
tion pervades all things ; everywhere there live black 
sheep and dusky sheep. But large proprietorships have 
special qualities, which could not be so well developed 
by any other system, some of which have been roughly 
sketched in the last paragraph ; and though probably 
no landlord can be superhuman enough to combine 
them all, manv landlords have shown themselves to 
possess more than one. Black sheep there always are 
and always must be ; but it might prove a quaint and 
rather metaphysical inquiry if it were possible to 
ascertain how far the acreage owned by the few black 
sheep, under a system of large properties, corresponded 
to the acreage owned by the proportionately increased 
number of black sheep, who would be the equally un- 
pleasant adjuncts of small properties. And what, we 
may wonder, would be found to be the respective inten- 
sity of their evil influences ? Those who hint that the 
black or dusky sheep are so numerous that the game 
is not worth the candle, that their follies more than 

amount of money here devoted to duties upon the position of the great 

charity, as compared with other landlords. 

countries. • Compare Mr. George Brodrick's 
See Additional Note, p. 219, infr., EnglUh Land and EncflUh Land- 
as to the general effect of the re- lordst p. 110, and Syatemt of Land 
cenUy imposed scale of succession Tenure^ dc, (Cobden Club), p. 145. 

"2 



196 PKACTICAL EFFECTS OF PRIMOGENITURE ch. 

outweigh any good that may result from the system of 
primogeniture, should cast their eye over a list of the 
greater landlords of the country (not by any means 
only over the peers), and see how comparatively few 
can really be branded as perniciously misusing the 
position which they have inherited and should hold as 
a trust. Such inquirers would probably be astonished 
at the numbers. They went to curse ; they return to 
bless. Some few landlords may unfortunately be irre- 
trievably disgraced, and the publicity given to their 
misdoings in the public prints tends to leave a false 
impression that many more of their class are like them ; 
the case of others who waste away their opportunities 
in dissipated wantonness or pointless extravagance 
would be condemned by no one more severely than 
myself (although an individual cannot always judge 
precisely what wantonness or pointless extravagance 
embraces) ; but in the case of the latter it will some- 
times be found that they administer their agricultural 
duties creditably, and do not allow a reprehensible life 
to detract from the welfare of their tenants and subordi- 
nates. Those who seek to condemn primogeniture on 
this ground are apt to let their predilections exaggerate 
and distort the number of really censurable landlords. 
Agitators who have attempted to denounce the local 
lord of the manor in his own parish have learnt to their 
cost that he is far more popular than they would have 
wished to believe ; and it is apparently forgotten that 
the alternative is a community of strict business rela- 
tionships such as may be found in America, where the 
lessee must pay every cent of his unreduced rent or else 
throw up his holding, and the lessor never shows any 
of those little kindlinesses which English tenants have 
often had such good reason to appreciate. 
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It is urged, once more, in Mr. George Brodrick's 
very interesting book on English land and English 
landlords, that the abolition of primogeniture would 
* sensibly check ' the alleged senseless frivolities of the 
London season, the scandals of turf speculation, the 
restless passion for amusement, and the ignoble race of 
social competition. 'Would the army,' he continues, 
' be less efficient if it should lose the services of a few 
officers in the Household Brigade and cavalry regiments, 
who take up with military life as a gentlemanlike pas- 
time, and have no intention of continuing it for more 
than a few years ? Would the wisdom of Parliament 
be diminished if the number of young county members 
were lessened by the subtraction of those who owe their 
seats to mere acreage and family names ? These are 
questions which . . . must be faced by' the social 
advocates of primogeniture.^ With all deference to so 
eminent an authority, I very much doubt whether the 
abolition of primogeniture would really affect these 
matters in any sensible degree. I cordially agree in 
condemning, as Mr. Brodrick incidentally does, those 
beings to whom match-making is the supreme end of 
human ambition, if indeed (which I doubt) they are 
parasites peculiar to this form of society ; but is it really 
to be supposed that the so-called frivolities of the 
London season or the restless passion for amusement will 
be curbed by the extinction of * eldest sons ' ? Are the 
gaieties of Paris or the social entertainments of New 
York any the less ' frivolous ' because primogeniture 
does not exist there ? Or will the human propensity 
for gambling and turf speculation at Epsom or New- 
market show signs of dyin<»* a natural death just because 

^ Mr. G. Brodrick (Warden of Land and English La/ndlords, p. 
Merton College, Oxford), English 115. 
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the Status of some of the horse-owners, who are not 
always gamblers themselves, has been hard hit? Or 
will the ignoble competitors for social advance and 
match-making find no solace, when * eldest sons ' are 
obsolete, in the plutocrat idols who will necessarily 
succeed them ? The army is said not to suffer if it lose 
the services of a few rather unscholarly officers, who 
have admittedly only adopted it as a passing occupation 
for a few years. But it yet remains to be proved that 
the rough and ready officer is not more serviceable in 
action than the well-examined bookworm ; and as to 
the length of service, the objection that an officer only 
intends to serve for a short time should scarcely carry 
great weight in an age when Lord Wolseley and other 
military experts have so eloquently put forward the 
claims of a short-service system. What is to be said of 
the wisdom of Parliament ? The present House of 
Commons has often been asserted to contain more 
individual ability than any of its predecessors, but, to 
judge by results, it may be questioned whether its col- 
lective wisdom does not vary in inverse ratio with its 
individual ability. It sometimes seems as though the 
old parliaments, which contained a few great individual 
geniuses and a surplusage of tolerable talent, were not 
far more workable factors in government, and showed 
far more practical wisdom, than their able and am- 
bitious successors. 

There are one or two other arguments of this nature 
that remain to be met. It is alleged that *it is no 
absurd opinion that England would have produced a 
larger number of really illustrious men if she had 
abandoned primogeniture long ago,' and it is questioned 
whether the aristocracy ' have contributed one-half so 
much to science, literature, or art as the rest of the 
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community who have been thrown upon their own 
labour for the means of making their bread.' ® Surely, 
with all respect, this is scarcely a measurable com- 
parison. Eeal talent, wherever it is, will as a rule float 
to the top in any event. If a member of what I may 
call a primogeniture family is the enviable possessor of 
some special scientific or literary talent, he does not in 
fact usually force it to rust in idleness. It is preferable 
to avoid modern personal instances, but perhaps it is 
allowable to ask why, were it otherwise, there are such 
persons as the late Lord Stanhope, the late Lord Eosse, 
or Lord Eayleigh ? Literary or scientific talent (if it is 
there) floats to the top as much in this class as in the 
class to which the humble Faraday belonged. And if 
it is suggested that the institution of primogeniture 
keeps down the aspirations of talent, it is but necessary 
to refer to the lives of Hobbes, Locke, Addison, and to 
some extent Steele and Swift, to see that they owed at 
least some of tlieir early advancement and success to 
tlie patronage of the favourites of primogeniture. The 
one merit of rotten Parliamentary boroughs, which were 
in a sense the creation of primogeniture, was that their 
influential owners sometimes made use of them to put 
forward the brilliancy of a Pitt, an Eldon, or a Fox, who 
might otherwise have waited but too long for the tide 
of their opportunity. And to maintain, further, that 
the incentive to honourable ambition is exhausted in a 
family with the founder who has acquired the family 
lionours ^ is a statement which is refuted by many 
instances, more particularly in the sphere of politics, 
from the reign of James I. to the specific cases of the 

® Mr. G. Brodrick in Systems p. 148. 
of Land Tenure^ dc, (Cobden Club), • Ih. p. 149. 
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Prime Minister and opposing ex-Prime Minister of the 
day. 

The above reasons all hold good were the House of 
Lords non-existent; but primogeniture has another 
raison d'etre so long as the House of Lords continues in 
its present form, or even if it were so modified tliat, 
apart from life peers, the hereditary peers elected out of 
their own body a certain number of representatives who 
alone might sit. It is not the place here to discuss the 
merits or demerits of a wholly or partially hereditary 
peerage, or plans of reform, but two conditions seem to 
be requisite to enable an hereditary peerage properly 
to support its dignity. The first is that the landed 
estates of peers should descend by primogeniture 
(whether or not the general law of the country pre- 
scribes primogeniture for other estates), and this view, 
it will be remembered, was even adopted by Napoleon/ 
for he contrived to introduce majorats for senators' 
estates, notwithstanding that it was an exception to his 
general code ; and the second condition is that primo- 
geniture should control the descent of titles.^ The 

^ See p. 107, ante. Lord Campbell, a peer cannot, by 

^ By the old feudal law of Eu- selling his estate, of his own au- 

rope dignities were transferable thority and of his own caprice dis- 

(irrespective of primogeniture) inherit his own sons, transfer the 

with the fiefs to which they were peerage to a stranger, confer a 

annexed; so that if an estate privilege on this stranger to demand 

which had been erected into a a summons from the sovereign to 

duchy or marquisate was sold with sit in the great council of the 

the consent of the feudal lord, the realm, and compel the imwillinr^ 

purchaser became ipso facto in- sovereign to receive the homage of 

vested with the dignity, as well as a peer so created (8 House of Lords 

with the estate. See Cruise on Cases, p. 81). 
Dignities, p. 8. That this was not The reason that the descent of 

the law in England was finally titles in England came to be 

decided in the Berkeley Peerage limited to one son only, appears to 

Case in 18G1. In the words of be that the early Englisli thanes 
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worthless ubiquity and loss of dignity inseparable from 
titles which descend to all descendants of the original 
holder are too familiar from continental usage to need 
to be elaborately illustrated. Wliere all the children of 
a Baron are Barons, as in Germany, the comparative 
insignificance of the title is a commonplace. Tliey 
enjoy neitlier the superiority of political office, like 
every member of the English House of Lords ; nor can 
they i^ossibly command that respect which they might 
attract if only they possessed a scarcity-value. Of 
equally little account, generally speaking, are an Italian 
Count or a Portuguese Marquis. Tales about Eussian 
' Princes ' who have been reduced to cleaning boots 
or driving cabs^ are almost proverbial; it has been 
stated that the expression ' whole villages of Eussian 
" Princes " ' is scarcely an exaggeration ; ^ and in Sir 
Donald Mackenzie Wallace's exhaustive standard work 
on Eussia a vivid comparison is drawn between the 
Eussian prince who belongs to the highest rank of the 
noblesse^ and his penurious 'princely' counterpart, 



were nobles merely by virtue of It is, however, to be noted that in 
their office as councillors of the feudal times many of the greatest 
king, and that, as the king's coun- barons and princes in the feudal 
cil could not be indefinitely en- empire, more particularly in France, 
larged, they were succeeded in the held their estates without titles at 
council on their death by one son to all. One of them, De Coiu-cy, was 
the exclusion of the others, and upon proud to boast that he was neither 
him alone accordingly devolved king nor count, but plain Seigneur 
the official title of nobility. Lau- de Courcy. (Rt. Hon. T. Pember- 
rence, Primogeniture , 121, based on ton Leigh [afterwards Lord Kings- 
Professor Freeman's Comparative down], judgmt., 6 Moore's Indian 
Politics, pp. 263-265, 233. That the AppeaU, at p. 191.) 
one son came to be always the ^ See Sir D. M. Wallace, Russia, 
eldest was largely dependent upon i. 432. 

the development of feudalism (see * Laurence on Primogeniture^ 

the earlier chapters of this book). 126. 
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whom the operation of the law of equal division on 
inheritance has compelled to eke out a lowly subsist- 
ence in his squalid hut.^ 

There is an altogether different side to the social 
aspect of primogeniture which has not yet been 
mentioned, viz. the effect of its domestic working 
wuthin the family. A good deal has been written and 
said upon the apparent patent unfairness which at first 
sight seems to be inflicted upon younger children and 
daughters. Wli)^ are they to be pauperised for the 
sake of an elder brother ? when by the rights of man 
they are entitled to an equal share ! Upon which it is 
tempting to remark that if all the fallacies, which that 
conveniently loose cloak Hhe rights of man' has har- 
boured, could be together brought to liglit — well, little 
light might be left to expose fallacies elsewhere.^ 
Why are they entitled by right to an equal share ? 
They are not entitled by right to any share at all, 
except to a competence. They have usually no right 
through having helped to earn the paternal fortune by 
their own work, obviously, for their father has generally 
obtained it independently of them, and perhaps before 

* * The Prince [just described] life. If we went to other parts of 
belongs to the highest rank of the the country we might find men in 
Russian noblesse. If we wish to this condition bearing the title of 
get an idea of the lowest rank we prince I This is the natural result 
have merely to go to the neigh- of the Russian law of inheritance, 
bouring village. There we shall which does not recognise the prin- 
find a number of poor, uneducated ciple of primogeniture with regard 
men, who live in small houses, and to titles and estates. All the sons 
are not easily to be distinguished of a prince are princes, and at his 
from peasants. They are nobles, death his property, movable and 
like the Prince; but, unlike him, immovable, is divided equally 
they have neither official rank nor amongst them all.' Sir D. M. 
large fortune, and their landed Wallace, Russia, i. 410. 
property consists of a few acres of '^ Compare John Bright, Han- 
poor land, which barely supplies sard, Pari. Deb, 8rd. ser. clxzxiii. 
them with the first necessaries of 1993,* contrary to all natural right.* 
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they were born ; and the only other right they could 
have would be based upon expectation, and they have 
been brought up all their lives to know that the bulk 
of their father's fortune would not come to them. There 
can be no injustice done, nor right disregarded, if they 
have taken no part in earning the fortune, and if they 
have never been led to expect that on their father's 
death it would be divided as theirs. Xay, more, the 
younger sons, for whom the cudgels are 8o vehemently 
taken up (though it is by no means clear that they 
would always take them up so vehemently for them- 
selves), owe their very social position and rank to the 
institution which is so bombarded in their name. It 
is just because they are members of a nobleman's or 
gentleman's family, which primogeniture has contri- 
buted to distinguish above others, just because they 
are ' known all about,' that they obtain that slight social 
start which is wanting to the ordinary mortal. In the 
field of politics, if they should choose it, they enjoy the 
same slight advantage — and this sometimes even if they 
should adopt contrary views to the traditional opinions 
of their family. Formerly, too, they had special 
privileges and prospects for promotion in the Church, 
the army, or the civil service, though such methods of 
exceptional preferment have been to a great extent 
wisely abolished. It seems, too, a mistake to suppose 
that the fact of being a ' younger son ' is now any serious 
hindrance to advancement even in business ; for thouofh 
the country may have been passing through a transi- 
tional stage, when it was considered unsuitable for 
younger sons to enter the business professions, there 
appears now no lack of willingness or avidity on their 
part to do so — still less in an age when a peer of the 
realm is able and willing to continue his professional 
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practice as a barrister ; '^ and while many younger 
sons have found their way to the Stock Exchange, 
others would no longer despise becoming articled clerks 
in a solicitor's office, or clerks in a bank, or the like. 

Nor is there really much force in the contention 
that the custom of primogeniture, and practice of 
settlement, make an eldest son so independent of liis 
father that he is apt to be disobedient and defiant T^ith 
impunity ; or in the other contention that if a re-settle- 
ment is to be made owing, for instance, to a father's 
desire for a second marriage, the eldest son becomes a 
selfish and captious judge of his father's actions, inten- 
tions, or excuses.® Many readers are probably struck, 
on the contrary, by the rather academic nature of such 
suggestions. It almost seems as though their authors 
had set themselves down to extract and invent every 
possible combination of circumstances which only these 
authors' ability could clothe with much degree of 
plausibility ; for these notions have but little foundation 
in fact. Eldest sons do not habitually lay themselves 
out with a kind of prurient perverseness to cross their 
father's path, and thrust every conceivable cause of 
friction into the family agreement. Were they actuated 
by no higher motive, a feeling of family pride, and 
desire to avoid scandal and gossip, would generally 
exercise a wholesome restraint, and, as has been left for 
inference in an earlier chapter, both father and son 
have nearly always something to gain by a settlement 

■^ The present Lord Coleridge, missible for non-judicial peers to 

Q.C., intimated, on his succession to take an active part in the judg- 

the peerage in 1894, that this was his ments of the House of Lords on 

desire, and the Attorney-General appeal. Lord Coleridge has since 

(Sir J. Bigby) gave it as his opinion practised accordingly, 

that no irregularity would be com- ® Neate, HUL of Entail and 

mitted. A different opinion might Settlement, 19. 
have been given w^ere it still per- 
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or resettlement, and little to lose ; but, in point of fact, 
family transactions are not ordinarily carried on in such 
a mercenary, hostile spirit. The prevalent feeling is 
one of amity, not of distrust ; and if eldest sons proved 
always so refractory, it is astonishing that settlements 
are still so continually made. 

III. The equitable aspect of primogeniture has to 
be considered ; and it is not, as has already been ob- 
served, an aspect to be considered from the point of 
view that children have each a right to claim an equally 
divided share in their father's propert)^ — for by * natural 
right ' they have no claim to anything at all unless it 
be a competence ; but the question is rather to be 
approached from the basis that the law of intestacy 
ought to carry out as nearly as possible the probable 
wishes of intestate parents among all classes, taking eco- 
nomical and general considerations also into account. 
Shortly, if a man inadvertently dies without making a 
will, the law ought to be such that it will give effect to his 
presumable wishes consistently with public economical 
and social advantage ; and perhaps I may preliminarily 
hint that the view which I have ventured to adopt in 
this matter is not one of the two extremes which have 
usually been the subject of discussion in England. 

It will help to clear the ground if it be assumed at 
once that the justice of the principle of absolute liberty 
of testation is undisputed, that a man ought not to be 
fettered in the complete and entire disposal of his 
property by will, or compelled to leave a fixed fraction 
to each of his children. In this country neither the 
advocates of primogeniture on the one side, nor the 
advocates of equal division among the children on the 
other, have ever shown any disposition to accept this 
dogma of the French legitime, or the German Pfiicht- 
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theiL^ English reformers aim in a different direction. 
The law of intestacy in England now gives freehold land 
and other real property ^ to the eldest son exclusively, 
while money and other personal property are divided in 
fixed proportions among the intestate's surviving chil- 
dren or relatives, according to the Statutes of Distribu- 
tion passed in the reigns of Charles II. and James II ; - 
and the question of English reform centres itself round 
the abolition, modification, or retention of the law of 
primogeniture now applied to realty on intestacy. Are 
the eldest sons of intestates to be ousted from the sole 
succession to land ? Is this, in most cases, contrary to 
or in accordance with the presumable wish of an intes- 
tate parent ? And what plan is most conducive to the 
public interest ? 

The subject has at various times been debated 
in Parliament. In 1859 ]VIr. Locke-King, the weU- 
known promoter of land law reform, introduced a ' Eeal 



• 1Lb,j, Free Trade in Land, 162; 
Neate, Hist, of Entail and Settle- 
rnent, 22, 23 ; Brodrick, English 
Land and English Landlords, 335 ; 
Locke-King, speech, Hansard, Pari. 
Deb. 8rd ser. cxcvii. 1822 — all of 
whom are opponents of primoge- 
niture ; Underhill, Freedom of 
Land, p. 11. As to the French 
Ugitime, see p. 99, ante ; and for 
the PJlichttheil, and modifications 
now made with regard to it, pp. 
136, 137, ante. 

^ E.g. shares in the New River 
Company. 

« 22 and 23 Car. II. c. 10 ; 1 Jac. II. 
c. 17. If an intestate leave children 
and no widow, the children divide 
the whole personalty equally, and 
if there be but one child, he or she 
takes the whole. If an intestate 



leave a widow and any child or 
cliildren, the widow takes one-third, 
and the child or children two-thirds 
(and for all these purposes the de- 
scendants of children are entitled 
to take and divide their deceased 
parentis share). If an intestate 
leave a widow, and no child or 
descendant of any child, the widow 
takes half. The other half goes to 
the father, if alive ; failing him, it 
is equally divided between the 
mother, brothers, and sisters. If 
there is no child nor widow, the 
father takes the whole ; or if he is 
dead, the whole is divided between 
the mother, brothers, and sisters. 
For further details and amplifica- 
tion, see Williams, Personal Pro- 
perty, 467 (13th ed.). 
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Estate Intestacy Bill,' the object of which was to 
regulate the devolution of realty on intestacy in the 
same way as is provided by the Statutes of Distribution 
for personalty. That is to say, land was to be divided 
up on intestacy between children or relatives, and not 
to descend undivided to the eldest son. The Bill was 
rejected by a majority of 195 (271 to 76) on the second 
reading, when the united opposition of Lord Palmerston, 
Sir George Cornewall Lewis, and Lord Cairns (then 
SoUci tor-General) left it no shred of hope ; ^ and a 
renewed attempt of the same kind by Mr. Locke-King 
in 1866 met with a similar fate, Mr. Gladstone, as 
Chancellor of the Exchequer, declaring that he was 
* opposed to the principle of the Bill.' ^ But in 1869, in 
the flush and reforming ardour of the newly elected 
Liberal Parliament, Mr. Locke-King scored a decisive 
victory. Not only did he receive the support in debate 
of the then Sohcitor-General (the late Lord Coleridge),^ 
but he obtained the tacit assistance of Mr. Gladstone, 
who voted in a contrary sense to that of the speech 
which he had officially made three years before.^' The 
second reading was this time carried by a majority of 
169 against 144 ; though ultimately the advanced state 
of the session made it necessary to withdraw the Bill. 
As time went on, the Parliament exhausted its energies 
in more pressing innovations, and when Mr. Locke-King 
left the House of Commons, in 1874, his proposal had 
attained no further progress. Somewhat secondary 
discussions took place upon Bills to the same effect, in- 
troduced into the House of Commons and rejected, in 

' Hausard, Pari. Deb. 8rd ser. ayes 84, noes 281. 

vol.clii. 1117-1157 (March 2, 1859). * J6. vol. cxcvii. 18C0 (July 14, 

♦ lb. vol. clxxxiii. 2007 (June 6, 18G9). 

1866). The majority against the *^ See division list, The Times 

Bill on this occasion was 197 — newspaper, July 16, 1869. 



208 PRACTICAL EFFECTS OF PRIMOGEXITUHE ch. 

1876 and 1878 ; '^ and in quite recent years the matter 
lias once more been mooted. The proposal was tacked 
on by Lord Halsbury in 1888-89 to a ' Land Transfer 
Bill ' introduced into the Lords, where interesting dis- 
cussions took place on the occasions of the second and 
third readings,® but the Bill was not eventually pro* 
ceeded witli.^ And lastly, in 1893, and again in 1894, 
Jjord Herschell embodied the assimilation of the law of 
intestate succession to real and personal property in a 
* Law of Inheritance Amendment Bill,' which, howeyer, 
shared no better fate than its many predecessors.^ 

In all inquiry the simplest method is to proceed step 
by step. Tlie two questions, therefore, that first stand 
for answer are, * Are the eldest sons of intestates to be 
deprived of the sole succession to land ? ' and * Is this, 
in general, contrary to or in accordance with the pre- 
sumable wish of an intestate parent ? ' The matter is 
one upon which much has been said. Very forcible 
arguments in favour of the existing system have been 
put forward. It has been asserted that there is a 
settled disposition among the proprietors of land in the 
country ' to make an eldest son,' and that the practice 
has been consolidated by its widely recognised efficiency. 
Though there may be individual cases of hardship 
under tlie present system,^ it is urged that they are 

' June 28, 1876 ; July 10, 1B78. Kinfj in the debate in the House 

• Hansard, PaW.Z)r6.3r(lser. vol. of Commons on June 6, 1U66. 
cccxxiii. 1752 sq. (March 20, 1888), * A man married a woman who had 
and vol. cccxxxvii. 646 sq. (June 25, some money of her own. The 
1889). House would recollect that among 

• lb, vol. cccxxxvii. 1566. the humbler classes scarcely any 

• Pari. Deb. 4th ser. vol. ix. settlements were made, and no 
1201 (March 7, 1893). April 26, settlement was made in this case. 
1894. The man was in trade, but not 

' A particularly cruel case of liking to employ his wife's fortune 
hardship was quoted by Mr. Locke- in his business, it remained un- 
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quite the exception, and that scarcely anyone dies 
intestate in ignorance that the law gives his land to his 
eldest son ; and it is maintained that the advocates of 
change cannot prove either that the large or small pro- 
prietors of land desire a change, or that there are many 
intestacies where injustice arises because the intestate 
thought that the law made a different disposition of his 
land to what it does. Upon the latter point, unques- 
tionably, reliable statistics are very diflScult to obtain. 
It is also observed, not without great force, that under 
any system of division many compulsory sales of land 
must ensue, especially among small properties, and that 
in the present state of agricultural distress these can 
only result in ruinous loss. 

On the other hand, much can be pitted against 
these opinions in reply. Who ever ventured to propose 
that personal property, like realty, should descend to 
the eldest son alone ? No doubt so long as the land was 
almost entirely in the hands of large proprietors who 
were heads of families, or of new purchasers who desired 
to become so, there probably was a * settled disposition ' 
(the words are Lord Palmerston's) to make an eldest 
son; but now, every year that small holdings and 

touched for some jears. At length fortnnate widow was obliged to find 

the house in which they resided employment as a menial servant.' 

was advertised for sale, and the Hansard, Pcurl, Deb, 8rd ser. vol. 

man at once said to his wife, " This clzzziii. 1976. The hardship of such a 

is a hit and legitimate investment case has, however, been mitigated 

for your money ,*' and he bought the by the Intestate Estates Act of 

house with that money. Some 1890 (58 and 54 Vict. c. 29), by which 

time afterwards the man died, and, an intestate's estate not exceeding 

not being acquainted with the law, 500Z. is in all cases to belong to 

he died intestate. He was extremely the widow where there is no issue, 

fond of his wife, and had no chil- and if the estate does exceed 500Z., 

dren. What was the result ? A the widow is to have a charge upon 

nephew of his, the heir-at-law, it for 5002. 
claimed the property, and the tm- 
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allotments become more numerous, it maybe questioned 
whether the proposition remains as true. For, after 
all, what is the natural probability ? Plant dovra in 
the midst of the community a man of commonplace but 
average intelligence and position, who has never heard 
of primogeniture, or of equal division on intestacy, or 
of laws of political economy, or anything of the kind, 
and ask him what he would wish to have done with his 
property at his death, if he left no directions about it. 
Would he promptly say 'I wish the whole of it to go to 
one child, to the detriment of all the others ' ? Of course 
he would not ; under ordinary circumstances he would 
wish all his children to be fairly provided for ; and if 
he had not left directions, he would surely be reasonably 
entitled to assume that the law would fairly provide for 
all his children for him. Yet if a man die intestate at 
this moment, only possessed of realty — not an absolutely 
impossible hypothesis — the law of England enriches the 
eldest son, and leaves other children Uterally and com- 
pletely penniless. Can that really be said to be in 
accordance with the presumable wish of an intestate 
parent in ordinary Ufe ? It is answered, however, * Why 
disturb a law which has long continued, if you cannot 
bring full proofs that it has worked inequitably ? — a 
very strong answer, though in truth it seems to me a 
little fallacious. K a law is wrong in essence, and starts 
from a wrong principle, it is surely no argument against 
its alteration to say, that no definite information can be 
obtained as to any large amount of hardship it may 
have caused. Suppose a line of railway so badly laid 
that expert opinion says it ought to be constructed 
afresh, it is no argument against its condemnation to 
say, that no positive information is available as to what 
accidents it may have occasioned. Or take a house, 
of the drainage of which the sanitary inspector has dis- 
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approved, it would be futile to object to set it right 
because cases of typhoid fever were not positively 
known to have broken out. The case is the same here. 
If the law of intestacy does not dispose of property 
in accordance with the reasonable expectation of an 
ordinary man, it ought to be altered, unless special 
circumstances supervene. 

This leads to the next step. * Eeasonable expecta- 
tion ' or * presumable wish,' are phrases which allow a 
certain scope for choice and margin of uncertainty, and 
any new law of intestacy must be conducive to the 
public interest by being framed within the purview of 
political economy. It is at this stage that the discus- 
sion which has taken place in this country has been 
defective. Though good arguments have been brought 
forward both for and against equal division, discussion 
has always proceeded as if there were no alternative to it. 
Nothing else but equal division has ever been proposed 
as a reform : nothing else but equal division has ever 
been referred to in debate. It has been very properly 
argued that lands throughout Kent which were once 
subject to the Kentish law of gavelkind (or equal divi- 
sion among the sons on intestacy), have in very many 
cases been once for all ' disgavelled,' or subjected by 
the wish of their owners to the ordinary English law 
of primogeniture, because the parcelhng-up created 
such confusion and loss.^ In the parliamentary debate 

' In Robinson on Oavelkind, p. ib, p. 94. Lands once disgavelled 

881, a long list of the Kentish pro- continue subject on intestacy to 

perties * dis^velled ' by Act of descent by primogeniture, and do 

Parliament is given. The custom not revert to descent by gavelkind, 

of gavelkind cannot be extinguished I am not aware of any return that 

except by Act of Parliament, and gives the precise acreage subject to 

aU the disgavelling statutes are either practice 
dated between 11 Henry VII. and An opinion, giving an unfiftvour- 

21 James I. (1496-1624). Compare able estimate of the working of 

p 2 
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of 1889 already referred to * — the most weighty debate 
of recent times upon the subject — ^Lord Halsbury, Lord 
Selbomfe, and Lord Herschell, as well as the other 
speakers, appear to have had in view equal division 
only, partly, perhaps, because that ivas the subject of 
the clause under discussion ; but it is noticeable that no 
other alternative or possibiUty is so much as suggested. 
Similarly, in the debates upon the Small Holdings Act 
of 1892, a C!onservative member in the House of 
C!ommons proposed that the small holdings should be 
held as personalty, in order that on the intestacy of 
their owner they should be equally divided among the 
children, and should not descend according to primo- 
geniture.* The clause was ultimately rejected by the 
House of Lords,® but throughout it was still equal 
division that was contemplated, and not any other form 
or middle course. 

To those conversant with foreign laws and practice, 
what appears a desirable and very reasonable middle 
course is exemplified in the German law of Anerbenrecht 
or the German Voraus, which have been explained at 
some length on an earlier page.^ To summarise the 
effect of these terms as concisely as possible, all the 
children are allowed adequate shares, while one son 
(usually the eldest, see p. 141, ante) receives the landed 
property undivided in a share amounting to a somewhat 

gavelkind in modem times was much more cheaply by makin g a 

read to the House of Commons by will or settlement. 

Mr. Beresford Hope, in a speech on ^ Hansard, 8rd ser. occxzxviL 646. 

July 14, 1869. Hansard, Pari Deb, » Pari Deh. 4th ser. voL iv. 

8rd ser. czcvii. 1886. The expense 1185 ; vol. v. 54. 

attendantupon a modem private Act ^ Ih. vol. v. 1426-1429, 1524- 

of Parliament is probably partly 1587. 

the cause that disgavelling statutes ^ Pp. 187-148, ante, where fur- 
have crept into disuse. The object ther details are given, 
can be attained almost as well and 
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larger aggregate than the others. The plan seems to 
present the most perfect compromise between primogeni- 
ture and equal division ; and, unlike many compromises, 
it combines and retains most of the advantages of either 
extreme without many of the attendant drawbacks. 
Thus it may secure to every child on the intestacy of 
his parent not merely a competence, but a decent 
income, instead of perhaps nothing at all. It is a safe- 
guard against excessive morceUement, that bugbear of 
political economy, because it prescribes succession to 
the land as a whole by a single heir, instead of dividing 
it among several. It probably often saves the poorer 
classes the expense of making a will, for it is not 
unnatural to presume that it is generally more in 
accordance with their wishes than the present intestate 
law in England. It obviates to a great extent another 
substantial objection which has been raised. It has 
been pointed out that, if a law of division on intestacy 
prevailed here, great estates belonging to lunatics or 
minors who die under age would be divided up contrary 
to family usage, owing to the lunatic or infant owner 
being incompetent to make a wiU, disposing of their 
estate according to primogeniture.^ A law of Anerben- 
recht would at least restrain this wholesale division of 
the land. And lastly, Anerbenrecht would go far to 
allay another fear that has been expressed. It has been 
thought that if English reform were to take the shape 
of a law of equal division on intestacy, the example set 
would soon undermine the present custom of making 
wills and settlements embodying primogeniture, and 

' The point seems originally to was a subject of discussion in the 

have been partially taken by Lord Lords* debates in 1888 and 1889 

Harry Vane (afterwards Duke of (Lord Beauchamp). Hansard, Par2. 

Cleveland) in the debate in the Deh, 8rd ser. vol. ccczxiii. 1754, 

Conunons on March 2, 1859. It 1768 ; vol. cccxxxvii. 670. 



214 PRACTICAL EFFECTS OF PRIMOGENITURE ch. 

that before long, as in the United States, no one would 
dare to leave his land to an eldest son.^ This was the 
opinion, among others, of Lord Brougham.^ But as 
Anerbenrecht distinctly favours one child for the sake of 
the advantage which it recognises of keeping the land 
undivided, it is hardly an institution that need be sup 
posed to herald the general introduction of the principle 
of equal division in wills or settlements. Taken, there- 
fore, as a whole, the advantages incident to it appear to 
commend it above either primogeniture or equal divi- 
sion. If the choice were only to lie between the two 
latter, I think that primogeniture is still open to less 
general objection and more positive recommendation 
than equal division, and it follows that no proposal in 
favour of Anerbenrecht ought to be admitted if it is 
merely a veiled stepping-stone towards the introduction 
of the interminable ' splitting-up.' It must, however, 
after all be conceded that alteration in the intestate 
devolution of realty is not a question of such enormous 
importance as some writers and speakers have made it. 
The devolution of the great English properties is in 
practice almost invariably governed by will or settlement. 
The succession in them scarcely ever falls to the eldest 
son as heir-at-law owing to a will or settlement not 
having been made, or, in other words, the law of intes- 

* ' In the United States the feel- of this there was an absence of 

ing was so strong, that although those family ties and relations which 

there was no law of division, no existed in this country, and which 

man dared to leave his land to his tended so much to maintain its 

eldest son ; and there was only one character and high standing.* 

family in the State of New York Speech of Mr. Beresford Hope, 

who had the boldness to disregard House of Commons, March 2, 1869. 

this popular feeling, and that one Hansard, 8rd ser. vol. clii. 1146. 

was of Dutch descent, and had See above, p. 76. 

probably inherited the national ob- ' Brougham, Statesmen^ iii. 243. 
Btinacy of Holland. In consequence 
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tacy in the case of these properties scarcely ever comes 
into operation. On the other hand, it probably comes 
oftenest into operation among small properties, which 
are precisely the cases where it is most inexpedient 
that it should. It is almost certain, therefore, that any 
alteration in that law would have but little effect in 
breaking up large estates (if that is the object aimed at), 
and though it may certainly be reasonable to make an 
alteration, limited at the same time to some imitation of 
the Anerbenrecht experiment in portions of Germany, 
it is a delusion to suppose that the reform would be 
enormously far-reaching in its scope. 

In a very few words it is worth while to recapitulate 
some of the general conclusions arrived at. The utility 
of primogeniture is to be gauged from a practical stand- 
point. It has in some respects very real advantages, 
agriculturally, as well as politically and socially. The 
substitute usually advocated in its stead, equal division, 
runs the risk of that insuperable agricultural disadvan- 
tage of * parcelling-up ' of properties, which is likely to 
cramp the efforts of each individual quite as much as 
it can encourage them. Primogeniture, on the other 
hand, avoids * parcelling-up,' and, apart from the many 
other considerations above detailed, helps to prompt, 
even if in essence it can but partly realise, an ideal 
standard of culture and refinement, an example of good 
taste and tact, and of mutual reciprocity and good feel- 
ing, which are the real vindicators of an aristocracy. 
It strengthens virtues that are spontaneously weak by 
stealthily assisting to divert the tendency to rough coarse- 
ness and vulgarity which untrained human nature too 
often displays. The best method of maintaining primo- 
geniture is probably by some machinery of entails and 
settlements, but as a law of primogeniture on intestacy 
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operates contrarily to the reasonable expectation of an 
ignorant testator, a limited reform in this respect is 
desirable after the analogy of the German Anerben- 
rechtj which secures, the land undivided to one child or 
heir, and gives fair shares to the others. No doubt the 
maintenance of primogeniture by means of entails ex- 
poses it to the attack of those who are opposed to 
entails in themselves, and an object of this essay has 
been to save as far as possible complicating the subject 
by trespassing upon the difficult ground which entails 
cover.^ But one or two remarks from a general point 
of view may be appropriately made. It should not be 
forgotten, in the first place, that the series of enact- 
ments centering in the Settled Land Act of 1882 ^ has 
clothed English entails and settlements with a valuable 
laxity, of which types of entail exemplified in Scotland, 
Spain, or Austria, cannot, or could not, boast. It can 
no longer be argued that English entails and settlements 
are so stereotyped as to be an absolute bar to bringing 
land into the market.'* In the next place, it may be 
doubted whether there is really that ardent demand for 
more land in the market which reformers so perse veringly 
believe. Of recent years considerable estates have not 
unfrequently been withdrawn at an auction for want of 
a buyer ; and though fortunately the purchase of small 
holdings and allotments — backed if necessary by the 

' For a very able defence of en- wards, while continental entails 

tails see Mr. Underbill's pamphlet are in their nature perpetual. Cf. p. 

Should Entails be Abolished? 188, and note 9 on pp. 183-185, ante. 

London, 1879. ' Die englischen Familienfideicom- 

' 45 and 46 Vict. c. 88. misse unterscbeiden sich von der 

* See p. 51, ante. This is quite deutscben Einricbtung wesentlich 

apart from the advantage that durch die zeitliche Beschrankung 

an English entail cannot ran for ihrer Becbtswirksamkeit.' Buchen- 

more than any number of lives in berger, Agranoesen und Agrar- 

being and twenty-one years after- politik, i. 466. 
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compulsory powers now granted to local authorities — 
is on the increase, yet if the demand for them be indeed 
so urgent, it is matter for surprise that their number 
does not increase more speedily still. That it is not sa 
can, perhaps, be best accounted for by the continually 
threatened increase of rates and taxes upon land, which 
is not the surest method of encouraging expenditure 
upon it. Nor is it to be supposed that the abolition of 
entails will abolish the rich, a vague notion that seems 
to mesmerise certain classes. The abolition of entails 
would only accelerate the substitution of new rich for 
old. Though land is now less and less bought as a 
mere key to social position, and is less and less of a 
showy luxury, in which, like gold or silver plate, men 
formerly sunk their money because no better investment 
offered, yet without fail such a step would only force 
the traditional landlords aside to enable the princes 
of manufacture, commerce, or breweries to take their 
place and position. The position itself would remain : 
and the newcomers might take time to win the respect, 
and re-knit the kindly ties which had been so rudely 
snapped, while their sons would not be more exempt 
from the snares of the money-lenders to whom their 
forerunners had perhaps succumbed. Finally, historic 
sentiment rebels against a policy, one of whose unex-^ 
pressed designs is to plot the decay of such magnificent 
palaces as Chatsworth or Burghley, and to scatter their 
treasures and their pictures to the winds, very possibly 
abroad. They are more than palaces; it is scarcely 
too much to describe them as monuments of which the 
country has a right to be proud ; and their demoUtion 
would be no less of a blow to the owner than it would 
be a public loss. It is not by indiscriminate legal revo- 
lutions that public salvation is to be found. A reform 
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of the kind explained may probably be made without 
injury, but care must be taken lest a flood of zeal 
should sweep away in clumsy condemnation those 
unseen and well-tried foundations, whose true value 
will only be discovered when they are irretrievably 
gone. 



ADDITIONAL NOTE 

I HAVE not attempted to deal in the above with the insidious 
blow at large estates which the succession duties imposed by the 
Budget of 1894 are probably intended to strike. Their effect may 
be well estimated and judged from the words of the very remark- 
able speech addressed on June 18, 1894, by the Duke of Devon- 
shire to an audience at Buxton, of which he is the popular ground 
landlord, and where (as on his other properties) the relations between 
his family and those living on their estates have always been of the 
most cordial nature. ' I do not claim it as a merit,' he said, * that we 
have found it not only a matter of duty but a pleasure to devote large, 
and in some cases the largest, portion of the income derived from 
those estates to objects not purely of a personal character, but to 
objects in which those who Uved upon them were interested not less 
than ourselves. Well, financial proposals are now mooted which will 
in all probability very shortly become law, and which will have the 
effect of imposing enormous exactions upon the owners of large 
estates, such as those to which I have referred. I need hardly point 
out to you that these changes will not inevitably, and as a matter of 
necessity, lead to the ruin of the proprietors, but to a very great and 
extensive change in the way in which the revenues of those estates 
have been expended. When I tell you that on every estate with which 
I am connected not less than thirty per cent, of the income derived 
from it is locally expended ; when I add that in many cases that thirty 
per cent, is extended to fifty, or sixty, or seventy per cent.— and in one 
case the expenses to which I have referred greatly exceeded the revenue 
derived from the estate itself ; when I tell you that from the surplus 
income derived from estates of this character have to be provided 
all such charges as those which I have inherited — family allowances, 
and so on ; when I further tell you that, according to the best cal- 
culation which I am able to make — one involving a great deal of 
uncertainty — the exaction from my next successor will amount to 
from six to ten, and possibly twelve years of any convertible income 
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which I have ever received from any estates which I have ever in- 
herited, — ^I do not think you will be surprised if I tell you that 
some very great changes are likely to be made as to the manner in 
which the income from those estates should be expended.' The 
Duke went on to say that he did not ask for pity or sympathy. He 
was not prepared to contend that it was a necessity that he, or his 
family, or successors should be in a position to keep up such great 
places as Chatsworth, Hardwicke, Bolton Abbey, or Lismore. He 
did not contend that it was a necessity that he or his should have 
the privileges of aiding in every good and charitable work in every 
part of the country with which they were connected. * Owing to 
these facts which I have brought to your knowledge,' he continued, 
' and which are due to no fiault on the side of my tenantry or myself, 
but arise solely from pressure of causes over which we have no 
control, it will be necessary that great changes should be made in 
the administration of these estates. I am unable to say until these 
measures finally pass into law, and until we can see precisely the 
shape they may assume, how near or how distant will be the period 
at which these changes may come into operation. I have only 
thought it my duty frankly to tell you — to warn you — that if the 
time should be approaching (I do not see how it can be deferred beyond 
the period of my own life) when the expenditure on this estate and 
on the neighbouring estates will have to be largely reduced — ^when 
Chatsworth and the other places, which are public resorts, are shut 
up — ^it will not be due to any fault of mine or of those who may 
succeed me, but it will be solely in consequence of the inexorable 
necessities of democratic finance.' — The Times, June 14, 1894. 

It is possible that the Duke of Devonshire has here estimated 
the succession duty payable by his successor at somewhat too high 
a figure ; just as, on the other hand, the authors of the new Finance 
Act may have thought bond fide that they were not hitting great 
landowners really so hard as they probably are ; but, in either case, 
it is interesting to compare with the above speech the following 
extracts from the recently-issued Eeport by Mr. W. G. Little, under 
the direction of the Boyal Commission on Labour, summarising the 
evidence collected as to the condition of the agricultural labourer : 
' As a rule, where a village belongs entirely or chiefly to one land- 
owner, the cottages compare very favourably with those of " open " 
villages, where the property is divided, and no one person has a 
feeling of paramount responsibility with respect to the village. 
Again, cottages which form part of the general equipment of a 
landed estate, provided by the landowner for the accommodation of 
those employed in the cultivation of that estate, are almost in- 
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yari&bly superior, and aiB kept in better order, than those which are 
held without any connection with &Tms, and hired of owners who 
depend to some extent npon their cottage rents for their lining. 
Invariably the worst specimens of cottages are those which have 
been built by squatters on " wastes,*' cottages which are leaseholds, 
and those which belong to the parish. Veiy generally an improye- 
ment has taken place, and is still in progress, but this is chi^y on 
the estates of large proprietors.' — ' Pari. Papers,* 1894 : EoycU Com- 
mission on Labour, General Report^ vol. v. pt. i. p. 92. 

' The supply of cottages is not now generally defective in respect 
of numbers, owing partly to the decrease in the rural population, 
and partly to the large number of cottages which have been built 
by large landowners and others who can afford to build without an 
expectation of a profitable return for their outlay.* — lb. p. 128. 
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Ccmseil defamUle, 134 n. 

Copyholds, primogeniture in, 43 n. 

Cottages of English labourers, 193, 
220 



Coulanges, M. de, on traces of primo- 
geniture in early Greece and Italy, 9 

Crops, with reference to size of pro- 
perties, 146, 180, 189 

Cjfpris doctrine, 49 n. 

Dauohtbb, see Eldest daughter 

De DoniSy Statute, 44 ; parallel in 
Scotland, 58 

De Religiosis, Statute, 41 n. 

Delaware, 76 n. 

Denmark : early Danish succession to 
property, 12 n., 27 ; royal succes- 
sions in, 82, 165 n. ; Salic law, 89 ; 
large and small properties in, 102 n., 
104 ; history of primogeniture in, 
164-8 ; modem fiefs and Stamkuse, 
165 

Devonshire, Duke of, on Budget of 
1894. 219 

Double portion, for eldest son among 
Hindus, 8 ; Jewish, 11 ; formerly in 
Pennsylvania, Massachusetts, Con- 
necticut, Delaware, 74 n., 76 n. ; 
and by a New England code, 76 n. ; 
all sons inherit double portion by 
Mohammedan law, 12; also in 
Jersey, 67; Sir H. Maine's theory 
as to origin of double portion for 
eldest son, 8 n., 11 n. 

Droit coutumier and droU ierit, 92, 93 

Ecclesiastical influence, and rise of 
feudalism in Europe, 16 ; makes 
first inroad in grant to a man ' and 
his heirs' in England, 40; eccle- 
siastical decrees in Isle of Man, 66 ; 
younger sons take Orders in German 
principalities, 124; religious argu- 
ments invoked both for futherance 
and hindrance of primogeniture, 
93 n., 125, 126; Roman Catholic 
hierarchy in Spain, 149-69 

Edward the Confessor, 29, 33 

Edward I. decides controversy between 
Brace and Baliol, 21 ; progress of 
primogeniture in his reign, 36 ; 
strict entails established by De 
Donis^ 44 

Edward III., claim to French throne, 
89 

Eldest daughter, might succeed to 
capital fee, 84 n., 40 n. ; marriage 
portion of, 34 n. ; rights of, in Jersey, 
67 n. ; in Holland, 88; daughters 
could not succeed to German Stamm- 
gut, 128 ; instance of transmission 
of fief to a woman, 128 n. 
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Eldest son : natare of his position in 
the family in early times, 3 sq.^ 8, 
11, 114, 170 ; priority of eldest son 
over elder representative of previous 
generation, 21, 85, cf, 14 n. ; some- 
times recipient of a double portion, 
Bee Double portion; medieval re- 
sponsibility of eldest son, 23 ; feudal 
dues on making eldest son a knight, 
34 n. ; reason why descent of Eng- 
lish titles became limited to eldest 
son, 200 n. ; distinction between 
primogeniture and entail, 44, 129, 
168 n. 

Elective sovereignty, 82-5 

England, development of primogeni- 
ture in, 26 sq. ; rejection of principle 
of Ugitime, 105, 205 ; comparative 
agricultural returns in England and 
France, 104, 183>^-, comparative 
population of England and France 
per square mile, 69 n. ; squirearchy 
and yeomanry in England, 90 n., 
188 ; estates of great English land- 
lords, 186, 191 sq,, 219. See Primo- 
geniture 

Entails : origin in England, 45 ; grant 
to a man ' and his heirs,' see Grant ; 
distinction between primogeniture 
and entail, 44, 129, 158 n. ; common 
recovery, 46 ; * fine,' 47 n. ; entails 
in Scotland, 56-61 -, in Scottish 
Highlands, see 54 n. ; in Jersey, 68 ; 
* substitutions ' in France, 94, 95 ; 
Ugitime really establishes a system 
of small perpetual entails, 99; 
majorats, in France, 106-10, see 
Majorats ; entails in Germany, see 
Fideicommissa ; acreage of certain 
entailed estates in Germany, 135 n. ; 
entailed peasant properties (Erb- 
gilter), 135 ; entails in Spain, 154- 
60 ; in Portugal, 160 n. ; Spanish 
entails in Italy, 162 ; remarks in 
justification of English entails, 216- 
18 ; rough distinction between 
English and Continental entails, 
216 n. 

ErbgUter, 135 

ErbpUchU, 143 

Estates of great English landlords, 
186, 191 sg., 219 

Extinction of great families, 86 n. 



Fee, two senses of, 17 n.; word 
feodum first used, 20 n. ; capital 
fee, 33, 40 ; conditional fee, 44 n. 

Female kinship in primitive societies, 4 



Ferdinand and Isabella of Spain, 152, 
155 

Feudalism, rise of, in Europe gene- 
rally, 16 ; introduction into England, 
29, 30, 31 n. ; honorary feuds, 32, 
116 ; feudal grievances and dues in 
England, 33 n., 37, 39, 43 n. ; feu- 
dalism in Scotland, 54 ; France, 90 ; 
Germany, 114 ; Lehnrecht in Ger- 
many, 115 ; feudalism in Spain, 
153-4 ; Italy, 161-2 ; Denmark, 165. 
See Fiefs 

Fideicommissa, in France, see Sub- 
stitutions; in Germany, 129>33, 
133 n., 143, 216 n. ; employed by 
smaller German nobility in imita- 
tion of princes, 126, 130 ; fideicom- 
missa in Austria, 132 ; acreage of 
certain German and Austrian en- 
tailed estates, 135 n.; Erbgilter, 
135; fideicommissa and Anerben- 
recht compared, 143; fideicom- 
missa in Italy, 162-3 

Fiefs, feuds, or benefices, 17 sq. ; word 
feodum first used, 20 n. ; become 
hereditary in France and Germany, 
19, 23 n., 116 ; analogy in develop- 
ment of Indian zemindaries, 172-4 ; 
honorary fiefs, 32, 116; instance 
of transmission of fief to a woman, 
128 n. ; often held without title, 
201 n. ; peculiar divided succession 
in Spanish fiefs, 154 ; and in Lom- 
bardy, Naples, and Sicily, 161-2; 
modern fiefs in Denmark, 164- 
5 ; history of fiefs in Asiatic Turkey, 
168-9. See Feudalism 

* Fine,* to bar entail, 47 n. 

Fisc, 18 

Flanders, succession by single heir in 
13th century, 117 ; peasant proper- 
ties in, 181 

France, royal successions in, 78-89 ; 
primogeniture in, 90 sq. ; date of 
separation between France and 
Germany, 115 ; French nobility, 90, 
91 ; feudal estates often held with- 
out titles, 201 n.; droit coutftmiersLTid 
droit icrit, 92, 93 ; pr^ciput, appan- 
ages, 92 n. ; substitutions, 94, 95 ; 
Code Napoleon, 98 ; limited form 
of entail under Code Napoleon, 
95 n. ; effect of French Revolution, 
91, 96-8; Ugitime, 99; Ugitime 
really a system of small perpetual 
entails, 99 ; pros and cons of small 
properties in France, 100-5, 179- 
90; majorats, 106-10, 200; in- 
come qualification of peers from 



226 



INDEX 



1815 to 1830. 109; 'interdict' 
upon spendthrift heir of majorat 
estate, 110 n. ; comparative agri- 
cultural returns in England and 
France, 104, 183-5 ; comparative 
population of England and France 
per square mile, 69 n. 

Frankalmoign, 41 n., 43 n. 

Frankfort-on-the-Main, 131 

Frankmarriage, 41 n. 

Frederick Barbarossa, Emperor, Con- 
stitution of, 32, 116 

Frederick II., Emperor, Constitution 
of, 117. 119 

Froissart, on the Salic law, 89 

Fueros in Spain, 153, 158 



OdNKRBacniFTEjr, 130 

Gavelkind, 29; wills of c^velkind 
lands, 28 n. ; gavelkind in Kent, 
30, 36, 211 ; Irish gavelkind, 13 n., 
62, 63; disgavellmg statutes in 
Kent, 211 n. ; working of gavelkind 
in Kent in modem times, 212 n. 

Georgia, 75 

Germany I succession to property in 
ancient Gtrmany, 12, 112-14 ; rise 
of primogeniture. 111 sq,\ feudal 
hereditary Bucoession, 23, 115, 116 ; 
date of separation from France, 
115 ; suicidal subdivision of princi- 
palities and their readoption of 
primogeniture, 118-28 ; division of 
electoral lands, 123; Golden Bull, 
123; princes imitate Louis XIV., 
smaller nobles imitate princes, 126 n.; 
former spite between Hesse and 
Nassau, 122 n. Private inherit- 
ances: Stammgilter, 128; fidei- 
commissa, 126, 129-33, 133 n., 143, 
216 n.; ErbgUter, 135; Pjiicht- 
theih 136; Anerbenrecht, 137-43, 
147, 212-16; BentengUter in 
Prussia, 144 ; management of a 
spendthrift's estate, 110 n. ; German 
opinion and experience as to large 
and small properties, 148, 145-7; 
comparative size of properties in 
North and South Germany, 145, 
146; royal succession in modem 
German Empire, 82, 89 ; descent 
of titles of nobility, 201 

Geachiossene Outer, 114, 128 

QuchloMene HofgUter in the Black 
Forest, sec Baden 

Golden Bull. 123, see 82 

Goths, distribution of conquered 
land among, 17, 114 ; Visigoths in 



Spain, 151, 153. See Tentoni 

tribes 
Grant of land to a man *and his 

heirs ' in England, 40, 42 n. ; to a 

man and the * heirs of his body,' 

44 n. 
Greece : primogeniture in ancient 

Greece, 9, 12 ; Salic law in modem 

Greece, 89 



Hanovkr, fideioonuniesa in, 133 ; 

Pftichttheil in, 137 n. ; Anerbenrecht 

in, 140, 141, 141 n« ; size of pro- 
perties in, 146 
Hanway, Jonas, 65 
Haus-Oesette, 115, see 123 ad fin. 
Henry I., of England, laws of, 20 n., 

33,40 
Henry II., of England, 34-6, 41; 

Ireland, 63 
Henry III., of England, 36 
Henry IV., of France, succession to 

throne, 87 
Hesse : partition of principality, 121 ; 

former spite against Nassau, 122 n. ; 

fideicommissa in, 134 n. ; Erhgui 

law unused, 136 
Hinduism, religious status of eldest 

son, 7, 8, 170 
Holland, primogeniture in, mentioned, 

88 ; no Salio law in, 89 ; report as 

to splitting up of properties in, 

102 n. 
Holy Boman Empire, 82, 117 
Honorary feuds, 32, 116 ; terms * fiefs ' 

or * feuds ' first used, 20 n. 
Hdpital, chancellor of France, 95, 107 
House of Lords, 200 
Howard, Mr. James, M.P., on small 

properties, 104, 185 
Hugh Capet, 85, 86, 88 
Hungary, royal succession in, 83 n., 89 



India : royal successions in the Mogul 
Empire, 79 ; ancient Hindu primo- 
geniture, 7, 8, 170; zemindars, 
170-6 ; descent of Baj estates, 
174-6, wills now recognised in 
India, 176 n. 

Inheritance : Law of Inheritance 
Amendment Bill, 1893-4, 208. See 
Intestate succession. Primogeni- 
ture, England, France, Ac. 

Inherited lands and purchased lands 
in Norman times, 33 »., 41 n. ; in 
Scotland, 55 n. ; StammgtU must be 
inherited, 128 
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Inqiiimtion in Spain, 152, 153 n. 

Interdict npon prodigal heir of majorat 
in France, 110 n. 

Intestate succession in England : 
primogenitore in, 88, 52, 206; 
leaseholds, 52 n.; its relation to 
agricnltore, 189 ; attempted reforms, 
206-8; arguments, 208-15; In- 
testate Estates Act, 1890, '209 n. ; 
point with regard to lunatic or in- 
fant owner of settled estate, 213 

Ireland: tonistry, 12, 62, 63; Irish 
gavelkind, 13 n., 62, 63; history 
of primogeniture in, 62 sq. ; Kentish 
gavelkind applied oppressively by 
Protestants, 64; small properties 
in Ireland compared to Flanders, 
181 ; to British agricultural returns, 
185 n. ; Land Purchase Acts, men- 
tioned, 144 n., 188 

Italy : possible traces of primogeniture 
in early Italy, 9 ; history of primo- 
geniture in medieval Italy, 160- 
64 ; Salic law in modern Italy, 89 ; 
small value of titles of nobility, 201 



Jamaica, 73, 71 n. 

Jefferson effects abolition of primo- 
geniture in Virginia, 75 

Jersey, 67 

Jews : eldest son's birthright, 10, 11 ; 
royal successions, 80 

John, King of England, 35 ; Ireland, 
63 

Johnson, Dr., quoted, 62 

Joseph II., of Austria, 132 

Junioratf 129 



Kentish gavelkind, see Gavelkind 

Kindlicher Anschlag, 138 

Knight-service tenure, 30 ; feudal dues 
on making eldest son a knight, 
34 n. ; primogeniture in knight- 
service tenure, 30, 34 ; feudal 
grievances, 33 n., 37, 39, 43 n. ; 
two-thirds of knight-service land 
devisable by will, 43 ; abolition of 
knight-service tenure, 43 ; abolition 
of ward-holdings in Scotland, 56 n. 



Laboubcbs' cottages in England, 198, 

220 
Ladakhs of Cashmere, snccession to 

property among, 6 
Landreeht, 114 
Land Transfer BiU, 1888, 206 



I Lat^undia, 163 n. 
f Lavcaeye, M. de, on peasant properties, 
179, 181 ; on estates of great Eng- 
lish landlords, 186 

Law of Inheritance Amendment Bills, 
1898, 1894, 208 

Laws Kd Henry I., of England, 20 n., 
33,40 

Leaseholds, in England, 62 n. ; in 
Scotland, 52 n. 

Legitim$f 99; rejection of the prin- 
ciple by England and the United 
SUtes, 105, 205 

Lehnrechtj 115 

Libri Fwdorum, 117 n. 

Local Oovernment Act, 1894, men- 
tioned, 189 n. 

Locke-King, Mr., and Real Estate 
Intestacy Bills, 206-7, 208 n. 

Lombardy, 161 

Louis the Debonair, weakness respect- 
ing hereditary grants, 19 ; will as 
to royal succession, 82 

Louis XIV. imitated by German 
princes, 126 

Lowell, J. B., quoted, 191 

Lubbock, Sir J., on female kinship 
in primitive societies, 3 



M*Lennan on agnation and female 

tribal kinship, 3 
Magna Charta, clause respecting mili- 
tary service, 39, 55 
Maine, Sir H., on agnatic relationship 
in primitive societies, 3 ; his theory 
as to double portion for eldest son, 
8 n., 11 n. ; conjecture on precise 
origin of modern primogeniture, 15 ; 
opinion that primogeniture tri- 
umphed over other modes of suc- 
cession owing to degeneracy of 
declining Carlovingian Empire, 21 ; 
on resentment to exaction of feudal 
dues in France before the lievolu- 
tion, 96 
I Majorati, in France, 106-10, 200; 
I in Germany, 129 ; difference between 
I French and German majorfU§t 
I 129 n. ; majorais in Spain, 154, 
I 155 n. ; in Portugal, 160 n. 
Man, Isle of, 65 



Manu, laws of, 6 

Marlborough, estates of first Duke of, 

49, 50 n. ; extinction of male line, 

86 n. 
Marriage portion of eldest daughter 

gBodal), 34 n. ; of daughters, ierrtjt 
enry U., 41 
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Maryland, 75 

Massachasetts, 74, 76 n. 

Mayors of the palace, 81 

Mecklenburg: partition of principal- 
ity, 121 ; Erbpachthafe, 136 ; size 
of properties in, 146 

Mesta, in Spain, 156 

Military service, among Saxons, 29; 
difficulty arising from subdivision 
of fiefs, 37, 39 ; Magna Charta 
clause, 39, 55 ; military tenures 
abolished, 43 ; abolition of ward- 
holdings in Scotland, 56 n. See 
also Knight-service 

Mill, J. S., on large and small proper- 
ties, 187 n., 189 n. 

Minorat, 129 ; advantages and dis- 
advantages, 141-2 

Mohammedan succession to property, 
12, 173 

Montgomery Act, 69, 60 n. 

Montreal, 71 n. 

Morcellement, 100,180-85; Anerhen- 
recht an antidote in Germany, 
137 

* Morgen,' in Germany, uncertainty of 
the measure, 122 n. 



Nairs of Malabar, succession to pro- 
perty among, 5 

Naples, primogeniture in kingdom of, 
161-2 

Napoleon I., policy for re-introducing 
of majorats into France, 107-8, 
200 

National unity and regal primogeni- 
ture, 79, 85 ; in German princi- 
palities, 121 sg., 126 

New Brunswick, 72 

New England, code in 1655, 76 n. 

New Jersey, 75 

New South Wales, 72 

New York, 75, 76 

New Zealand, 72 

Nobles, as holders of benefices, 19, 
20 ; power of, against Charles the 
Bald, 19, 22; nobility a condition 
precedent to creation of fideicom- 
missum in Bavaria, 129 n., 133, 
134 n., cf. 136 ; Spanish nobles and 
primogeniture in Spain, 150, 153, 
155-8; descent of titles in Spain, 
160 ; official nature of English titles 
of nobility, 201; ordinary rule of 
descent of foreign titles, 201 

Norway: early succession to pro- 
perty, 12 n. ; to throne, 79 n. | 

Nova Scotia, 71 * 



Oloenbxtbo ; fideicommissa perma- 
nently abolished by Code Napoleon, 
131, 135 n. ; Anerbenrecht in, 140, 
141 ; calculation of VorauSt 138 n. 

Oriental massacres on succession to 
throne, 79 

Oriental order of primogeniture, 168, 
175 «. 



Pi ra de droit coutumier^ 92 

Pays de droit icrit, 93 

Peasant properties, see Small proper- 
ties 

Peerage : extinction of great families, 
86 n. ; income qualification of peers 
in France from 1815 to 1830, 109 ; 
official character of English titles, 
201 ; foreign titles, 201 ; English 
peerage no longer a bar to pro- 
fessional career, 204 n. 

Pennsylvania, 74, 76 n. 

Persia, royal successions, 79 

Petite culture in France, 101-6 ; 
generally, 179-90 

Pflichttheilt 136 ; rejection of principle 
by England and the United States, 
105, 206 

Philip II., of Spain, 152, 156 

Poland, 83, 144 n. 

Popes, elections of, 83 

Portion disponible, 98 n. 

Portugal : no Salic law in, 89 ; feeling 
as to subdivision of properties in, 
102 n. ; entails in, 160 n. ; small 
value of titles of nobility, 201 

PrOcipuum, 138 

Pridput, in feudal France, 92 n. ; 
under old seigneurial law of French 
Canada, 71 n. ; in France at present 
day, 99 n. ; in Spain, 160 

Primogeniture, rough definition, 2 ; 
distinction between primogeniture 
and entail, 44, 129, 158 n. ; Celtic 
primogeniture, 14 n. ; early primo- 
geniture mainly official or religious, 
8, 11, 13; primogeniture among 
early Hindus, 7, 8, 170; in early 
Greece and Italy, 9 ; no trace in 
classical Greece, 12 ; Jewish birth- 
right, 10 ; Mohammedan law, 12 ; 
primogeniture in ancient Germany, 
12, 112-14 ; Irish tanistry, 12, 62 ; 
Sir H. Maine's conjectural origin 
of modem primogeniture, 14-16; 
modern primogeniture first recog- 
nisable in Europe, 20; priority of 
eldest son over elder representative 
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of previous generation, 21, 35, c/. 
14 n. ; introduction of primogeniture 
into Wales, 27 n.; into England, 
30, 31; Plantagenet period in 
England, 33-42, 44-6; knight- 
service and socage tenure, 30, 34; 
primogeniture on real estate intes- 
tacy in England, 38, 52, 189, 206 ; 
attempted reforms of present law, 
206-8; arguments for and against 
it, 20S 8q.; Scotch leaseholds, 52 n. ; 
primogeniture in Scotland, 54 sq. ; 
in Ireland, 62-5; Isle of Man, 
65; Jersey, 67; British colonies, 
69-74; United States, 74-77; 
primogeniture in succession to 
throne, 78 sq, ; regal primogeniture 
and national unity, 79, 85 ; primo- 
geniture in Holland mentioned, 88 ; 
in France, 90 sq. ; old French 
customary law, 92; majorats, lOG, 
Ac.t see Majorats ; primogeniture 
in Germany, 111 s^.; Tencteri tribe, 
113 ; suicidal subdivision of German 
principalities, and subsequent re- 
adoption of primogeniture, 118-28 ; 
religious arguments invoked both 
for furtherance and hindrance of 
primogeniture, 93 n., 125, 126 ; 
prmiogeniture compulsory in certain 
German fideicommissa, 133 ; Anerb- 
enrecht involving' primogeniture, 
141 ; primogeniture in Spain, 148 
60; in Italy, 160-4; Denmark, 
164-8; Asiatic Turkey, 168-9; 
Oriental order of primogeniture, 
168 ; Indian zemindars, 170-6 ; 
practical effects of primogeniture, 
177 s^.— agricultural, 178 sq. ; social, 
190 59. ; equitable, 205 59.; effect of 
primogeniture on culture and re- 
finement, 191, 215 ; its advantages 
over borough English, 142-3 ; 
management of estates of great 
English landlords, 186, 191 sq,, 
219; Hon. G. C. Brodrick on 
primogeniture, 195, 197 ; primo- 
geniture and encouragement of 
talent, 199 ; titles, 200 ; why de- 
scent of English titles became limited 
to eldest son, 200 n. ; partial re- 
capitulation oif general conclusions, 
216 
ProBsia : Stein-Hardenberg legislation, 
131 n., 144 n., 146 n. ; fideicom- 
missa in, 134 n., 135 n. ; Pflichtthcil 
in, 137 n.\ Anerbenrecht in, 140, 
141 ; Uentengiiter, 144, 188 n. ; size 
of properties in, 116 



QuKBEc, 71 n. 

Quia einptores, 39, 45 ; counterpart 
in Scotland, 56 

Baj estates in India, descent of, 174-6 

Beal Estate Intestacy Bills, 206-8 ; 
general discussion of subject, 208- 
15; point with regard to lunatic 
or infant owner of settled estate, 
213 

Rentenqttter in Prussia, 144, 188 n. 

Beuss, dynasties in, 121 n. ; dispute 
for succession in, by step-mother, 
126 

Rhine country, size of properties in, 
146 

Bhode Island, 75 

RittergUter, 129 n. ; Anerbenrecht in, 
140 n. 

Boman law, influence of, on succes- 
sion to Teutonic tribal chieftain- 
ships, 15 ; influence on the old 
droit icrit in France, 93 ; compari- 
son of Boman substitutiones and 
French substitutions, 94, 94 n., 
130 ; Roman law applied to succes- 
sion in German principalities, 119 ; 
how far Boman law was the source 
of German and modem fideicom- 
missa, 130 ; exactly followed for 
Pflickttheile in Wiirtemberg and 
Hanover, 137 n. 

Bomano-Byzantine Empire, succes- 
sion to throne in, 79 

Bome : M. de Coulanges on primogeni- 
ture in ancient Bome, 9 ; usurious 
interest by great families, 10 n. 

Roturier tenures, 94 

Bozburghe estate, Scotch entail, 57 

Royal successions, 78 sq. 

Russia, Salic law in, 89, 90 ; peasant 
proprietors in, 181 ; small value of 
titles of nobility, 201 

Butherfurd Act (Scotland), 61 

Sackville, Lord, Foreign OflSce Be- 
port on France, quoted, 102 n. 

St. Lucia, 72 

Salic law, 87-90 

Sanjaks, fiefs in Asiatic Turkey, 168 n. 

Saxon inheritances, 27 ; Saxon obli- 
gation to military service lent it- 
self to introduction of feudalism 
into England, 29 

Saxony : partition of principality, 120 ; 
jideicommissa in, 134 n. 

Scotland, primogeniture in, 54-62 ; 
Scotch leaseholds, 52 n. ; entails, 
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56-61 ; a tendency in 14th oentary 
to adopt Salio law, 89 n. 

Seniorat, 129 

Settled Land Act, 1882, 50, 216 ; does 
not apply to Scotland, 61 

Settlements of land in England, 47 ; 
rule against perpetuities, 49 ; settle- 
ments of personal property in Eng- 
land, 100 n. ; settlements alleged to 
be a cause of family quarrel, 204 ; 
point as to intestate lunatic or in- 
fant owner of settled estate, 213 

Shrewsbury estates, 50 n,; earldom, 
86 n. 

Sicily, 161-4 

Small holdings, 187-9 ; proposal that 
they should be held as personality, 
for purposes of intestacy, 212 

Small properties in France, 100-5 ; for- 
merly a supposed danger in Jersey, 
67 ; and in medieval Spain, 154 ; 
advantages and disadvantages gene- 
rally, 178-85; disadvantages of 
subdivision in various countries 
(Foreign Office Reports), 102 n. ; 
crops and size of properties, 148, 
145-7, 180, 183 

Socage tenure, 30 ; early inconveni- 
ences of, 32 n. ; gradual adoption 
of primogeniture in, 30, 34-6; de- 
visable by will, 43 

South American republics, elective 
sovereignty in, 85 

Spain, no Salic law in, 89 ; primogeni- 
ture in, 148-60 ; foreign officials in 
seventeenth and eighteenth centuries 
149 ; sinister temporal influence of 
Roman Catholic hierarchy, 149- 
59; respective parts played by 
nobles and clergy, 150, 153, 155-8 ; 
Fueros, 163, 158; peculiarity of 
Spanish fiefs, 154 ; entails, 154-60 ; 
ravages of the Mesta, 156 ; priciput^ 
160 ; introduction of Spanish entails 
into Italy, 162 

Squirearchy in England, 90 

Stavihuse in Denmark, 165 

StammgiUer, 128 

Statute of Uses, 42 

Statutes of Distribution, 52 n., 206 

Statutes of Wills, 43 n. 

Strathfieldsaye estate, 50 

Subinfeudation, 39 ; prevalence in 
France, 91 

* Substitutions ' in France, 94 

Sweden : early succession to property, 
12 n. ; royal successions, 83 ; opinion 
on subdivision of properties in, 
102 n. 



Taltabuu*8 case, 46 n, 

Tanistry, 12, 62 ; abolished, 63 

Tenants in capiU, alienation by, 40 »., 
28 n. 

Tencteri,113 

Teutonic tribes: distribution and in- 
heritance of property, 112-14 ; 
primogeniture in Tencteri tribe, 
113 ; distribution of conquered lands 
among Gk>ths, 17; influence of 
Roman law on succession to tribal 
chieftainships, 15 

Thegns, 29 

Titles, descent of English and foreign, 
201 ; descend to an eldest son in 
Spain, 160 ; honorary fiefs or feuds, 
32,116; feudal estates often held 
without titles, 201 n. ; why descent 
of English titles became limited to 
one son only, 200 n. 

Trinidad, 72 

Turkey, royal successions in, 79, 80, 
89 ; history of fiefs and primogeni- 
ture in Asiatic Turkey, 168-9; 
opinion on subdivision of properties 
in Asiatic Turkey, 102 n. 

United States, histoiy of primogeni- 
ture in, 74-7 ; elective sovereignty 
in, 84 ; rejection of principle of 
Ugitime, 106 ; wills embodying pri- 
mogeniture totally disused, 76, 214 

Usurious interest by great Roman 
families, 10 n. 

Vebnet, Lady, on peasant properties 

in France, 182 ; in Russia, 181 
Verwalter appointed to administer 

spendthrift's estate in Oermany, 

110 n. 
Victoria, colony, 72, 71 n. 
Virginia, 75; Jefferson in Virginian 

Assembly, 76 
Voltaire, quoted, 82 
Voraus^ 138 ; application to England 

considered, 212-15 

Waldeck, romantic settlement of suc- 
cession, 117 

Wales, anciently equal succession in, 
26, 36 n. ; tenure assimilated to 
England, 27 n. 

Wallace, Sir D. M., on Russia, referred 
to, 201-2 

Walpole, Sir R., cynicism to Pulteney 
on his elevation to the House of 
Lords, 2 



INDEX 



231 



Wellington, estate of Dake of, 50 

West Indies, 71-3 

Westphalia, Code NapoUoii and fideu 
commisaa in, 131 ; Anerbenrecht in, 
140, 141 ; size of properties in, 146 

WUliam the Conqueror, his English 
policy respecting feudalism, 30, 31 n. 

Wills among Saxons, 27 ; history of 
alienation by will, 28 n., 35, 42-4 ; 
Statute of Wills, 43 n. ; Wills Act, 
43 n. ; cypris doctrine, 49 n. ; wills 
non-existent among Teutonic tribes, 
112 n. ; unrestricted disposition by 
will favoured in England and United 
States, 105, 205 ; tendency towards 
unrestricted disposition by will in 
Germany, 137 ; wills obtained legal 
footing in India by English judicial 
decision, 176 n. ; wills embodying 
primogeniture disused in United 
States, 76, 214 

Wiirtemberg, jideicommissa in, 131, 
134 n. ; Pfiichttheil in, 137 n. 



XiMBNES, Cardinal, 156 



Ybomanbt, 90, 188 ; in medieval Spain, 
155 

Young, Arthur, on small properties in 
France, 100, 103, 179 n., 180 

Younger sons, in Norman England, 
31 ; modern provision for, 48 ; 
younger sons in Ireland in eighteenth 
century, 64, 65; in Isle of Man, 
66 ; Jersey, 67 n. ; French appan< 
ages, 92 n. ; younger sons in Ger- 
man principalities, 118, 119, 124-8, 
128 n. 7 ; younger sons* competence 
under Stammgut system, 129 n.; 
Anerbenrecht^ 137 59., 212-16 ; de- 
scent of foreign titles of nobility, 
201 ; social position of English 
* younger sons,' 202-4 ; no inherent 
' natural right,* 202, 205 

Youngest son, see Borough-English 



ZyAMyra and ZimarSt fiefs in Asiatic 
Turkey, 168 n. 

Zemindars in India, 170-6; deriva- 
tion of word, 171 n. 
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